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“PUBLIC ENEMY NO. 1” 


— hundred buildings a day — 
that is the average toll of fire—“Public 
Enemy No. 1.” 

This loss, great as it is, would be far 
greater but for continuous, aggressive 
fire prevention work. 


Mutual fire insurance companies have 
taken a leading part in fire prevention 
effort for many years and through this 
effort a great army of mutual policyhold- 
ers has learned how to protect property 
from the possibility of fire. 


One direct result of this has been a 
marked reduction of fire loss and this 
saving, under the mutual plan, has been 
passed on to policyholders in dividends 
—millions of dollars annually—a sub- 
stantial part of his insurance premium to 
the individual policyholder. 

The sound protection and the consid- 
erable saving in cost that is made pos- 
sible by the mutual plan of insurance has 
appealed to thoughtful property owners 
for well over a century and a half—never 
more than now when it is so necessary to 
keep every item of overhead cost down 
to a minimum. 

American property to the extent of 
over 40 billions of dollars is protected 


against fire under mutual policies. Any 
property owner not mutually protected 
will find interest and value in a booklet 
outlining the history, principles and 
methods of mutual insurance. It will be 
sent free on request with no obligation 
or solicitation. Address the Federation 
of Mutual Fire Insurance Companies, 
Room 2100G,230 North Michigan Ave- 
nue, Chicago, Illinois. 


An Unmatched Record 
of Stability 


Mutual fire insurance has been carrying on in 
good times and in bad, for 180 years. How suc- 
cessfully may be judged from the fact that the 
75 companies comprising the Federation of 
Mutual Fire Insurance Companies paid divi- 
dends to policyholders, amounting to $15,239,- 
744.00 in 1930, and $17,639,835.00 in 1931— 
the largest dividends in their history. This in 
addition to maintaining full legal reserves. 

The policyholders of these companies in the 
last two years, therefore, enjoyed a reduction of 
nearly thirty-three million dollars in the net 
cost of their fire insurance. 

Six of the Federation companies are over 100 
years old; fifty-four have more than half a cen- 
tury of corporate existence. 

Mutual fire insurance has grown with the na- 
tion from its beginnings. The depression years 
have accentuated its fundamental soundness. 


FIRE— 
“Public Enemy No.1” 


has destroyed property to the extent of 
over 5 billion dollars in the last 
ten years. 


MUTUAL FIRE INSURANCE 


FEDERATION OF MUTUAL FIRE INSURANCE COMPANIES 


Nation-wide Representation and Service 


An American Institution 
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Harris IF’. Mires 
Assistant Commissioner of Internal Revenue 


Following a year of private practice in public accountancy, Mr. Mires has been 

reappointed Assistant to the Commissioner of Internal Revenue, effective 

October 1. His predecessor, Ralph E. Smith, will return to the General Coun- 

sel’s Office in charge of legal phases of the Bureau’s work. Mr. Mires for a 

number of years prior to his first term as Assistant Commissioner was Deputy 

Commissioner in charge of the Accounts and Collections Unit, which under his 
supervision was brought to a high state of efficiency. 
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For forty years The ticular state or _ states, 


A then has them filed and 
Corporation Trust Com- and if the transactions 


recorded for him at the 






























pany has been performing 
for counsel the detail 
work of qualifying cor- 
porations and furnishing 
their statutory represen- 
tation, and in every state 
and territory of the 
United States and in 
every province of Canada 
it has its own offices and 
representatives for that 
purpose. 


When any attorney re- 
ceives from a_ client- 
corporation a request for 
advice as to whether or 
not the company’s par- 
ticular kind of business 
transactions call for its 
qualification in any par- 


are of a nature to arouse 
doubt or uncertainty, he 
has only to call on The 
Corporation Trust Com- 
pany for an abstract of 
the statutes, rulings, 
precedents, and court de- 
cisions bearing on that 
type of transaction in the 
states involved. 





When qualification is 
found advisable the same 
service brings to the at- 
torney all the forms and 
facts he needs for cor- 
rect preparation of pa- 
pers. When the papers 
are completed The Cor- 
poration Trust Company 


required places without 
an hour’s’ unnecessary 
loss of time. 





After qualification this 
company furnishes the 
agent required in the 
state for service of proc- 
ess and keeps the corpo- 
ration’s attorney informed 
of all taxes to be paid 
and reports to be filed by 
his client to maintain its 
corporate standing in the 
state; informs him 
promptly of any changes 
in law, rulings by officials, 
or decisions of courts, 
that affect his client’s in- 
terests. 
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HIS is a study of the nature of modern corporate enterprise. It breaks new 

ground. Unless you are aware of the basic character of industry which this 
book examines, you are not in a position to act wisely in selecting stocks and bonds 
of corporations, in estimating business risks, or in judging long-range economic de- 


velopments. 


200 Great Corporations Dominate 
American Industry 
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ECENTLY, the tax problem has, not unex- 
R pectedly, leaped into the center of the political 

stage. This is more or less true in every coun- 
try today, but the problem has perhaps nowhere else 
assumed the significance that it has attained in the 
United States. Everywhere, indeed, the economic de- 
pression has had its fiscal repercussions. The falling off 
of business activities is quickly re- 
flected in governmental revenues. 
There is comparatively little to 
choose in the matter of elasticity 
among many kinds of taxes. As 
business recedes, transactions di- 
minish, consumption is cut down, 
wages and profits fall, and the re- 
duced incomes are soon capitalized 
into lower selling values. Customs, 
excises, stamp duties, corporate and 
individual income taxes—all suffer 
the same fate. And while the gov- 
ernment revenues recede the press- 
ure for increased expenditures 
become greater. Emergency out- 
lays for unemployment relief and 
for direct and indirect subsidies are 
demanded to such a degree as far 
to outweigh the pressure for any 
feasible reduction of expenditures 
by slashing salaries or lopping off 
unnecessary items. Thus we have 
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Sales Taxes 


By Dewey Hitton Waits * 





Number 10 


cities like Chicago, Philadelphia and Detroit are 
bankrupt and defaulting their obligations. 

In the last thirty years the cost of American gov- 
ernment has been multiplying out of all proportion 
to the growth of American wealth. Since 1900, our 
wealth has increased from about ninety billion dol- 
lars to about three hundred and sixty billion, an 
increase of 300 per cent. In the 
same period the cost of Federal 
Government has increased from a 
little over half a billion to over four 
billion dollars, an increase of 700 
per cent. State levies on general 
property have increased from $725,- 
000,000 to nearly four billion dollars, 
an increase of nearly 500 per cent, 
and municipal taxation for all cities 
over 50,000 in population now 
amounts to well over three billion 
dollars. The cost of government in 
the United States today is around 
twelve billion dollars and is still 
rising. 

The debts of government are also 
rising steadily. In 1902, all govern- 
mental debts amounted to less than 
three billion dollars. Today they 
are well over thirty billions, an in- 
crease of 900 per cent. The state 
debts alone increased from $235,- 





the twofold difficulty of a decrease 
in revenues and an increase in ex- 
penditures. The disparity between 
income and outgo is in periods of depression always 
greater in the public than in the private economy. 
The individual, in the face of reduced income, cuts 
his expenses to the bone; the government, with even 
the most laudable intentions of economy, is tempted 
and often compelled to incur a deficit. 

Today we find the American tax system in chaos, 
and a crisis in taxation rapidly approaching. Great 





* Attorney at Law, Secretary of the Ways and Means Committee, 
Mississippi State Legislature and co-author of the 1932 General Sales 
ax Law of the State of Mississippi. 
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* 000,000, or $2.99 per capita, in 1902, 
to $1,850,000,000, or $15.38 per 
capita, in 1929. Inthe twenty years 
from 1902 to 1922, the combined debts of all state 
and local governments increased from less than two 
billion to nearly nine billion dollars, and then they 
really began borrowing in a big way. Since the war, 
the expenditures of all our cities have exceeded their 
revenues by at least a quarter of a billion dollars a 
year. In 1929, out of seventy-four cities which had 
a population of 100,000 and over, only nineteen had 
balanced their budgets. 

During the period in which the cost of the national 
government to the individual was being reduced by 
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about ten per cent, and at a time when the general 
cost of living was substantially decreased, the cost 
of state government to the individual was increasing 
by twenty per cent and the cost of city government 
was mounting by approximately fifty per cent. Or, 
stated differently: the cost of city government, to 
the inhabitants of a city, was greater than the com- 
bined cost of state and national government to the 
same individual. For every penny saved in taxes at 
Washington, five cents were added to his taxes by 
the city and state. 

The universal difficulty in matters of taxation is 
aggravated by special causes which are peculiar to 
the United States. In the first place, the adoption 
of prohibition has meant a renunciation of what was 
up to that time a leading source of revenue and of 
what would otherwise be today a simple and effec- 
tive method of wiping out almost the entire annual 
deficit. Secondly, the inclusion of the capital-gains 
provision in the income tax laws, which unduly 
swelled the receipts in the fat years, has materially 
depleted the revenues in the lean years by creating 
the possibility of charging off capital losses to ordi- 
nary income. Thirdly, the reciprocal exemption of 
state and Federal wealth and earnings has become 
a growing menace to the responsiveness of increased 
yields to higher rates of taxation. Fourthly, the 
antiquated system of state and local finances, with 
its emphasis on the general property tax, is bringing 
into bold relief the inevitable lag between capital and 
income values, with a resulting pressure on the small 
landowner. The consequence of these difficulties, 
virtually none of which is found in other countries, 
has been the remarkable episode of the past few 
months which has attended the discussion of the sales 
tax, and which has fanned the flames of class antago- 
nism, culminating in what is virtually a political 
revolution. 


History and Types of Sales Taxes 


While most people believe that sales taxes are of 
recent origin, they are, in reality, as old as history. 
Various forms have been levied in Egypt and Rome, 
during the Middle Ages, and especially during the 
seventeenth and eighteenth centuries. They varied 
in form and rates and were never really a permanent 
method of taxation, being always abandoned after 
being in operation a very short time, because of the 
furor and upheaval that they created. In most cases, 
they were levied as war taxes, or under the guise 
of some other dire and immediate necessity, and 
were in the main, levied for only a short time. Ex- 
cept in the case of the hated Alcavala in Spain, which 
was a tax of five to twenty per cent of selling prices, 
most of the heavy sales taxes were regarded as tem- 
porary relief measures and soon abandoned. In the 
United States the Federal Government during the 
Civil War levied a comprehensive tax on manufac- 
tured goods but the attempt to supplement it with 
a general sales tax met with defeat. Modern sales 
taxes began with the recent World War, and have 
been steadily increasing since that time. 

A sales tax, in its narrowest sense, is a tax laid 
on the sale or transfer of commodities or properties. 
This definition has important limitations, however, 
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since the term as used in the statutes of the different 
governments includes a series of taxes rather than 
a specific source of public revenue. Included in the 
series are: (1) excise taxes, (2) production taxes, 
(3) severance taxes, (4) taxes on privilege, (5) gen- 
eral sales taxes, (6) special sales taxes, and (7) 
luxury sales taxes. 

The first of this group, the excise, has no very defi- 
nite or exact meaning. One tax authority has dis- 
posed of it with the statement that “If a tax is not 
a property tax or a capitation tax, it is properly 
classified as an excise tax.” It is a tax levied “on 
the manufacture, sale or consumption of commodi- 
ties within the country, on licenses to pursue certain 
occupations, and on corporate privileges.” It is, 
therefore, a term rather loosely used and may include 
all the taxes listed above. In America the tax is 
usually thought of as a tax on consumption, while 
a narrower meaning often given it limits it to a tax 
on consumer’s goods with the idea of regulating the 
consumption of the commodities taxed, as the Fed- 
eral excise on whiskey, tobacco and playing cards. 
The courts have given the term a much broader 
meaning than either definition, however, including 
within its scope even the Federal corporation and 
capital stock taxes. 

A production tax is a tax on manufacturers’ and 
other producers’ goods. It may take the form of a 
tax on products in their natural or “raw” state, such 
as iron ore. It is also levied on goods of manufac- 
turers, canners, etc., who manufacture or “process” 
commodities for sale. 

A severance tax is a tax levied on businesses en- 
gaged in “severing” from the.soil natural resources, 
such as coat, oil, lumber and ore. It is also called a 
“depletion” tax, since by the very nature of things 
such businesses tend to exhaust those natural re- 
sources. If the tax is levied on the unit of the com- 
modity, barrel of oil or ton of coal, without reference 
to the market price of these commodities, as in 
Arkansas, it bears little resemblance to a sales tax. 
If, however, the “measure” of the tax is the value of 
the commodity when offered for sale the tax has 
some of the characteristics of sales taxes. 

A number of taxes are levied as privilege taxes 
which, because of their economic effects, may be 
placed in different classifications. Such a tax levied 
at a flat rate on all businesses or occupations without 
reference to the gross business or net income of such 
businesses is a very different tax from one that is 
graduated according to these criteria. Simply stated, 
a privilege tax is levied on persons and corporations 
for the right or “privilege” of engaging in certain 
occupations or businesses under the protection of the 
government granting the privilege. The privilege 
of one corporation may be very much greater than 
that of another if measured by the “size” of the two 
corporations. If the tax is graduated according to 
the capital stock, it may be referred to as a “capital 
stock” tax. Again, if the privilege is measured by 
the volume of business and the tax graduated accord- 
ing to the net income, the tax is an income tax. 

Such a privilege tax may be classed as a sales tax, 
if the tax is measured by the gross business or turn- 
over during the tax period, no account being taken 
of the “net” profits of the business taxed. 
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“The characteristic of a general sales or turnover 
tax is that it attaches, directly or indirectly, to all 
commodity and property sales in a prescribed gen- 
eral class or classes, such as sales at retail, sales at 
wholesale, manufacturers’ sales, and so forth. Con- 
sequently, except for special exemptions and dis- 
criminations, it extends uniformly to all commodities 
and property entering into sales transactions.” It 
will be seen from this description that it is, in reality, 
not one tax but a series of taxes. “The general sales 
or turnover tax is not a distinct and single form; it is a 
classification under which several individual and 
differentiated taxes have been drawn together and 
grouped on the basis of certain common features and 
similarities.” They may be divided into two classes: 
(1) multiple turnover taxes and (2) single turnover 
taxes. If the tax is levied on several or all trans- 
fers or stages in the economic process, that is, on 
each stage from the raw materials that are used in 
the manufacture of the article through each transfer 
until it reaches the consumer, it is a multiple turn- 
over tax. A single turnover tax is levied on only 
one of the stages through which the commodity 
travels, as in the case of a manufacturers’ tax or 
retail sales tax. A multiple turnover tax, therefore, 
may include a severance tax, a manufacturers’ tax, 
a tax on sales at wholesale, on retail sales, and many 
others depending on the number of economic stages 
through which the commodity passes in reaching 
the consumer. 

Special sales taxes are levied on one or more des- 
ignated commodities or products, as, for example, 
gasoline. 

What are luxuries and therefore what constitutes 
a luxury sales tax are questions on which legislators 
and people in general differ. To answer the question 
it would be necessary to have an agreement on what 
constitutes the necessities of life. If the question is 
answered by including food, clothing and shelter, 
only, then a tax on automobile and radio sales would 
constitute a luxury sales tax. The important point 
to be kept in mind is that such taxes are often levied 
to offset the economic inequalities of the general 
sales taxes. If general sales taxes are in fact passed 
on by the manufacturer and dealer to the consumer 
in the form of increases in the prices of the com- 
modities, then such taxes bear with undue weight 
upon the lower classes of society, since a greater per- 
centage of the income of these classes is used in 
procuring the necessities of life than is the case with 
the more wealthy. General sales taxes, according 
to this assumption, violate the principle that taxes 
should be graduated according to ability to pay. The 
luxury sales tax, in some degree at least, operates to 
distribute the tax burden according to this principle. 


Sales Taxes in Foreign Nations 


The greatest change that has come over the tax 
systems of nations in many years has been the al- 
most universal adoption recently by industrial coun- 
tries of some form of the general sales or turnover 
tax. Great Britain and the United States are the 
only important industrial nations that have not come 
to it as a permanent part of their revenue sources. 

The drain on the national treasury occasioned by 
the outbreak of the World War led Germany to 
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impose a commodity transfer tax in 1916.. The tax 
was based on an annual return of sales and amounted 
to one-tenth of one per cent. The rate was raised 
during the war, its scope extended to practically all 
sales, and it was supplemented by a luxury sales tax 
of ten per cent. France followed the lead of Ger- 
many and in 1917 passed a retail sales tax law which 
imposed a two-tenth of one per cent tax. A supple- 
mentary luxury tax of ten per cent was levied by the 
same law. 

After the World War the European governments, 
struggling under severe financial burdens, evolved 
and speedily adopted the general sales tax as it is 
used today; and with them it has become second 
only to the income tax as a revenue producer. 

Among the countries that have enacted sales tax 
laws, other than Germany and France, are Belgium, 
1926; Italy, 1923; Austria, 1922; Hungary, 1921; 
Czechoslovakia, 1919; Poland, 1923; Canada, 1920 
and 1923; Bolivia, 1923; and Brazil, 1922. 

The yield of these taxes in proportion to the totals 
of national tax collections in five countries for the 
years indicated were: Germany, 1923-24, 37.4 per 
cent; France, 1926, 21.2 per cent; Belgium, 1928, 23.9 
per cent; Austria, 1925, 24.9 per cent; Canada, 
1923-24, 29.6 per cent; and Czechoslovakia, estimated 
yearly, 21 per cent. 

Each of the foreign governments has worked out 
its own modifications of the tax. In Canada, it ap- 
plies to sales made to retail dealers only, whether 
by manufacturers, wholesalers or jobbers. In others 
it may be levied on all sales, and a single commodity 
may be taxed five or six times in its course from the 
original raw material to the ultimate consumer. The 
Canadian form is usually known as a single turnover 
tax, while the latter is a multiple turnover tax. Nat- 
urally, the rate for each sale is lower in the latter, 
while administration is much more complex and eva- 
sion correspondingly easier. In still other instances 
the tax may apply to retail sales only. 

The Canada turnover tax as it stands today is 
the product of rapid and sweeping changes carried 
out year by year since 1920. The list of exemptions 
has been repeatedly changed. The rates were raised 
from one per cent in 1920 to six per cent in 1923, 
and then stepped down, one per cent a year, to three 
per cent in 1928, and elevated to four per cent in 
1930. Likewise, methods of collection have been 
adjusted and readjusted. In other words, the tax 
has been going through a period of intense experi- 
mentation and evolution. Much thought has been 
given to provisions for certain payment once, with- 
out exacting payment twice on any commodity. 
While sales from a manufacturer or a wholesaler to 
a retailer are subject to the tax, sales at wholesale 
to a manufacturer, wholesaler, or jobber of goods 
that are to go through further processing, are ex- 
empt. At least this is the broad intent of the law. 
The yields of the turnover tax in Canada have varied 
greatly. In 1920-21 they were $38,128,000. In 1923- 
24 they reached a peak of $100,990,000, and in 1927-28 
they were $72,100,000. In this last year they 
amounted to 34.7 per.cent of the total internal reve- 
nue and to 19 per cent of the Dominion’s total tax 
revenue. 
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In European countries, as in Canada, methods, 
rates and lists of exemptions vary from year to year 
and from country to colntry. Italy requires the use 
of revenue stamps attached to invoices or bills of 
sale, these stamps or the cash being sent directly 
to the collector of Internal Revenue after every sale. 
Belgium uses much the same system. In Germany, 
France, Austria, and Canada returns are made 
monthly, based on sworn statements of turnovers. 
In a good many countries returns are made quar- 
terly. 


Wherever the multiple turnover tax has been em- 
ployed, considerable difficulty has been encountered 
in equalizing the burden between a manufacturer 
who buys a partially completed product, performs 
one operation and resells it, and the manufacturer 
who performs many operations in converting the raw 
material into the finished product. The most suc- 
cessful method of avoiding discrimination against 
the single-process manufacturer seems to be to lump 
the various operation taxes of the multiple-process 
manufacturer and assess the whole as the product 
leaves the plant. Efforts at taxing the various steps 
within the plant have been far from satisfactory. 
Under any system, administration of this form of 
tax is much more complicated than for a single turn- 
over tax like that used in Canada. 


Sales Taxes Utilized by the Federal Government of 
the United States 


The Federal Government has never levied a gen- 
eral sales tax, in any of its modified forms, but from 
time to time has been compelled to levy special sales 
taxes to raise revenue demanded by unusual circum- 
stances or conditions, usually for the purpose of con- 
ducting a war or for meeting the expenses incident 
to the closing of wars and the payment of debts 
caused by the war. During the Civil War it levied 
a comprehensive tax on manufactured goods but the 
attempt to supplement it with a general sales tax 
met with defeat. Many sales taxes, especially on 
“luxuries,” were adopted during the late World War 
also, but nearly all of them have been repealed. 


At the beginning of the twentieth century, half of 
the government’s income was derived from the tariff 
and half from the tax on liquor and tobacco. The 
same proportion continued up to 1913, when the 
Income Tax Amendment was adopted and gave to 
Washington the money which later enabled it to 
fight a World War. In 1919, the Government burned 
its bridges and threw away the liquor revenue by 
adopting the Eighteenth Amendment. Today, half 
of our revenue comes from the income tax and the 
other half from customs, excises, tobacco taxes, and 
other miscellaneous sources dear to the statistician. 


Recently, the Federal Government, like all other 
governments, experienced a remarkable shrinkage of 
its revenues, causing the largest deficit in the his- 
tory of the nation. Unfortunately, it seems that the 
people and Congress are not yet ready to embark 
on a policy of retrenchment and cut the appropria- 
tions and expenses commensurate with the present 
financial crisis. 

The manufacturers’ sales tax under the Revenue 
Act of 1932 is imposed on imported as well as do- 
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mestic articles, though exported articles are exempt. 
It is to be paid by the manufacturer on his wholesale 
selling-price. Pyramiding is avoided through a sys- 
tem of licenses by means of which the tax can only 
apply on the sale of the finished product by the final 
manufacturer. 


Sales Taxes in Various American States 


A sales tax in its general form, though often con- 
sidered by various American states, has never been 
adopted by any state until recent years. Because of 
increased demands for public money and a corre- 
sponding shrinkage in the states’ revenue, caused 
by the uncertain economic conditions since the 
World War, and especially since the beginning of 
the present economic depression all over the world, 
various forms of sales taxes have been enacted in 
some states and agitated in many others. 


West Virginia, Pennsylvania, Connecticut, Georgia, 
Kentucky, Missouri and Mississippi are the states 
in this country that have adopted a general sales 
tax in some form. Every state in the Union is fa- 
miliar with the sales tax in some form. The tax on 
gasoline and tobacco, and a severance tax on natural 
resources, are the most familiar applications. 


West Virginia was the first of our states that set 
out deliberately to adopt a thoroughgoing sales tax 
when it put such a measure into effect on July 1, 
1921. Its adoption arose out of the need for more 
revenue to meet the increased cost of government, 
a condition that has occasioned much more comment 
among our states in recent years than this obvious 
means of meeting the demand. At first the feeling 
was general in West Virginia that, since more reve- 
nue was needed, the coal mining, oil and natural gas 
industries should pay a larger share of the total, 
and a bill was initiated to tax those industries. By 
the time that bill emerged, however, it had grown 
considerably, and provided for a gross sales tax on 
all sales, commercial, industrial and casual. Products 
of mining or of oil, gas and other minerals pay rates 
that vary from .42 per cent for coal to 1.85 per cent 
for natural gas. Manufacturers pay a rate of .21 per 
cent regardless of whether the goods are delivered 
within or outside the state, and gross incomes of 
contractors, amusement houses and all other busi- 
nesses pay rates varying with the business. Returns 
are made quarterly through sworn statements. The 
new tax replaced the corporation net income tax, 
which in its last year of operation, 1920-21, provided 
$1,332,000. In 1921-22 the new tax brought in 
$1,462,379, and the following year, $2,708,000. In 
1925 the rates were increased to those mentioned 
above, and in 1927-28 it brought in $3,805,078. The 
total amounts collected by this state under the gross 
sales tax law since 1921, including the year which 
closed June 30, 1930, aggregate $28,179,558.37, the 
annual yield since 1925 being between three and a 
half and four million dollars. 

This tax on sales furnishes about one-sixth of the 
entire revenues of West Virginia. The different 
types of businesses and enterprises have contributed 
the following percentages of the total: coal, 30.7; oil 
and gas, 11.77; clay, sand, etc., .83; timber, .44; 
manufacturing, 23.64; sales exclusive of wholesale, 
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16.53; sales, wholesale, 2.16; banks and public utili- 
ties, 7.87 ; other businesses, 6.69. 


In West Virginia, the sales tax might be consid- 
ered as an occupational, or privilege tax, based on 
gross receipts, and the title of the act designates it 
as a “tax upon the privilege of engaging in certain 
occupations.” It provides what is in reality a selec- 
tive gross sales tax at different rates, which is con- 
sidered the least objectionable of all gross sales 
taxes. In the original act, professions were included, 
but the law was amended in 1925 by changing the 
rates on the different classes and by exempting pro- 
fessions and sales not carried on for profit. 


The present rates on the percentage basis are as 
follows: coal, .42; oil, 1; gas, 1.85; other minerals, 
45; timber, .45; manufacturers, .21; retailers, .20; 
wholesalers, .05 ; banks, .30; steam railroads and pipe 
lines, 1; telephone, telegraph, express, electric light 
and power companies, .60; street railroads and other 
public utilities, .40; contracting business, .30; amuse- 
ment business, 1; all other businesses, .30. An ex- 
emption of $10,000 annually, is granted by the West 
Virginia law. Costs of collection of this ‘tax have 


steadily decreased, amounting in 1930 to 1.18 per 
cent. 


The West Virginia sales tax was declared consti- 
tutional by the Supreme Court of the United States, 
in a test case on the “equal and uniform” section of 
the State Constitution. 


In Pennsylvania there are mercantile license taxes, 
both wholesale and retail, that originated in a law 
of 1821, designed to tax the sales of dealers of foreign 
wares. In 1841 it was extended to all dealers, and in 
1899 it was again revised. The wholesale license tax 
provides for an annual license fee of $5.00 plus a tax 
of .05 per cent on the gross annual turnover, while the 
retail license tax provides for an annual license fee 
of $2.00-plus .1 per cent on the entire volume of the 
year’s business. Both of these rates are infinitesimal, 
and the returns are small, amounting to $3,543,803 
in the fiscal year 1925-26, and $3,774,189 in the fol- 
lowing year. In 1928 the state collected $4,269,000 
from the tax, $3,280,000 of which came from re- 
tailers. The total amount collected represented 3.5 
per cent of all state revenues. The cost to collecting 
amounts to from eight to eleven per cent of the tax. 

An additional sales tax law, enacted by the Penn- 
sylvania Legislature in the second special session of 
this year and approved August 19, 1932, levies a tax 
of 1 per cent on each dollar of gross income derived 
from sales of tangible property by vendors to con- 
sumers. All of the proceeds are to be applied to 
emergency relief and the Act prescribes that the tax 
shall terminate on February 28, 1933. 

Connecticut in 1921 levied a privilege tax on un- 
incorporated manufacturing and mercantile con- 
cerns. The measure of the tax is the gross turnover 
of the taxed concerns attributable to Connecticut 
business, to be determined by the concern’s real and 
tangible personal property located in the state. The 
rates of .1 per cent on the gross income from manu- 
facturing and retail businesses and .025 per cent on 
wholesale merchandising yield between $500,000 
and $600,000 per year. It is often referred to as a 
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general sales tax. The provisions, however, that in 
case of loss during the year a concern pays only the 
minimum tax of $5.00 might exclude it from this 
category of taxes. A similar tax levied by Delaware 
yields annually approximately $100,000. 

In 1929 Georgia enacted a gross receipts tax, 
which in many of its provisions is similar to the 
West Virginia law. The percentage rates at which 
businesses are taxed are as follows: manufacturers, 
.50; wholesalers, 1; retailers, 2; utilities, 3; amuse- 
ments, 3; and all others, 2. The law allows exemp- 
tions up to $30,000, of the gross receipts and the 
amount payable under the sales tax law is reduced 
in proportion to the amount due on account of the 
income during the year 1931. It was also a tempo- 
rary measure since by its provisions it was made to 
expire December 31, 1931, and was not re-enacted 


.by the Legislature, and is therefore not now a law. 


Kentucky’s retail sales tax law was approved by 
the Governor on March 17, 1930, as an emergency 
measure. It applies, here, to retail sales only, and 
was devised as a means of crippling the chain stores. 
A bill was introduced in the Legislature providing 
for a sales tax on the gross business of chain stores 
only, but was found to be unconstitutional, and was 
amended to apply to all stores, although graduated 
to fall most heavily on chain stores. The rate 
ranges from one-twentieth of one per cent for stores 
doing a business of $400,000 annually but not over 
$500,000 to an even one per cent for stores doing a 
gross annual business of $1,000,000 or more. 

At the 1932 session of the Kentucky Legislature 
a one per cent general sales tax was passed by the 
House of Representatives, although it was finally 
killed by the Senate, over the protest of Governor 
Laffoon, and the Legislature adjourned without pro- 
viding a sufficient revenue program. The bill met 
violent opposition on the part of the merchants and 
other business people. 

By an act passed in 1909 Missouri permitted its 
municipalities to levy turnover taxes. St. Louis and 
Kansas City have taken advantage of the law and 
have levied a tax of one per cent on the turnover of 
manufacturers and merchants. 

In Florida, South Carolina, Arkansas and Louis- 
iana the sales tax is being advocated as a substitute 
for all or part of the tax on land, and in all of these 
states is being hotly contested. 

Most states have special sales taxes, or what are 
sometimes called excise or consumers’ taxes. The 
excise tax on gasoline is universal. About one- 
fourth of the states levy other kinds of consumption 
excise taxes, mainly on tobacco, cosmetics, soft 
drinks and other luxuries. South Carolina has car- 
ried consumption taxes further than any other state 
and derives a large part of its revenue from this 
source. Severance taxes varying in form are levied 
in Alabama, Arkansas, Louisiana, Kentucky, Minne- 
sota, Montana, New Mexico, Oklahoma, Texas and 
Mississippi. In most cases the tax is based on the 
gross market value of the material extracted or sev- 
ered from the soil or water. 


(To be continued) 


























































































































































































































































































































State Franchise Taxes 


By CHARLES J. ToBIN * 


in the nomenclature of corporation taxes, many 

of the states make levies which, though not offi- 
cially designated as such, may properly be placed in 
the category of franchise taxes. 


Under present state tax laws, in no state is a tax 
imposed on the sole basis of franchise value, e. g., the 
excess of the value of intangibles over the value of 
tangible property, or on a similar property valuation 
base. The modern tendency is to 
avoid the difficult problem involved 
in valuation either of tangible or 
intangible property. Most of the 
taxes which have their justification 
as franchise imposts are levied on 
the basis of capital stock, gross re- 
ceipts, net income or variations 
therefrom. 

The striking feature of these 
taxes as levied by the several states 
is the great diversity in form and 
rates. A common guiding principle 
is apparently nonexistent and con- 
sequently corporations are taxed at 
high rates in some states or at low 
rates or with no franchise tax at all 
in others. 

This lack of uniformity existing 
in franchise taxes in the various 
states can be sufficiently shown by 
the taxes levied on industrial corpo- 
rations, and an even greater diver- 


Gin th there is no uniformity among the states 








gence exists in the excise taxes on 
public utilities, telegraph compa- 
nies, telephone companies, express 
companies, railroads, and street railway companies. 


Capital Stock as the Measure 


The basis of the franchise tax on domestic indus- 
trial corporations in most of the states which impose 
this tax is capital stock, with wide variations in 
rates. The states in which such tax is measured by 
capital stock, in one way or another, are as follows: 
Alabama, Colorado, Delaware, Florida, Georgia, 
Idaho, Illinois, Kansas, Kentucky, Louisiana, Maine, 
Maryland, Michigan, Nebraska, New Hampshire, 
New Jersey, New Mexico, Ohio, Oklahoma, Oregon, 
Pennsylvania, South Carolina, Virginia, Washington 
and West Virginia. 

The states in which capital stock is a measure of 
the tax on foreign industrial corporations, with some 
method of allocation to limit the tax to the propor- 
tion of business transacted or property owned within 
the state levying the tax, are Alabama, Arkansas, 
Florida, Georgia, Idaho, Illinois, Kansas, Kentucky, 
Louisiana, Maryland, Michigan, Nebraska, New Jer- 
sey, New York, Ohio, Oklahoma, Pennsylvania, 
South Carolina, Virginia, Washington and West 
Virginia. 





* Member American Bar and New York State Bar. Counsel New 
York State Tax Commission, 1911-1912. Lecturer at Albany Law 
School—Assessments and Taxation. 
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Net Income as the Measure 


The tax is based on net income in California (with 
certain offsets), Connecticut, Montana, New York, 
North Dakota, Utah, Vermont, and Wisconsin. The 
latter state taxes the average net income for the 
latest three years, but will revert to the single year 
basis afer January 1, 1933. Foreign corporations in 
the foregoing states are similarly taxed. 

Two states—Mississippi and North Carolina—base 
the franchise tax on the combina- 
tion of capital, surplus and undi- 
vided profits. In Mississippi, if a 
domestic corporation does business 
outside the state, only the capital 
represented by property owned or 
used in the state is taxable; but, in 
no case is the base less than the 
value of the property located in the 
state. The rate is $1 per $1,000 or 
fraction thereof in the case of do- 
mestic corporations, and the same 
for foreign corporations. In the 
latter case, however, the tax rate 
is based on the proportion of prop- 
erty and gross receipts within the 
state; but, in no case less than the 
value of the property therein. 

In North Carolina the tax on do- 
mestic corporations is based on the 
appraised value of the capital stock, 
surplus and undivided profits, and 
the rate is $1.25 on each $1,000, 
with a minimum of $10. The same 
rate applies to foreign corporations, 
but the tax is based on capital stock, 
surplus and undivided profits, less book value of 
goodwill proportionate to the amount of business 
done in the state, but in no case on less than the 
assessed value of all real and personal property lo- 
cated in the state. 





Capital Employed in the State 


The basis of the tax for foreign corporations in 
the states of Alabama, Louisiana, Maryland, and 
Oklahoma, is on the amount of capital employed in 
the state. 


Gross Receipts as the Measure 


Gross earnings are the franchise tax base only in 
Tennessee, and apply to both domestic and foreign 
corporations. The rate is % of 1 per cent of the 
gross amount of receipts for the previous calendar 
year, arising from wholly intrastate business. How- 
ever, a corporation may, at its option, and in lieu 
of the gross sales tax, pay a tax on the basis of 
capital stock at a graduated rate from a minimum 
of $5 on the authorized capital stock less than 
$25,000 to a maximum of $150 on the authorized 
capital stock of $1,000,000 and over. The same grad- 
uated tax rates apply to foreign corporations. 
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All corporations in Tennessee are subject to an 
income tax of 4 per cent on the net income from 
business done wholly within the state, against which 
the excise tax of 3 per cent, which is also based on 
net earnings, and/or the franchise tax is allowed as 
a credit. The franchise tax, which, as previously 
stated, is measured either by gross income or capital 
stock, the election of the measure being optional to 
the taxpayer when the return is filed, is first allowed 
as a credit against the excise tax, and in turn the 
4 per cent income tax allows a credit for either of 
the aforementioned taxes. The effect of this rather 
complicated corporation tax structure is that the 
minimum tax payable by a corporation is the amount 
of the franchise tax, so the state is not wholly de- 
prived of revenue from a corporation whether its 
operations within the state were at no profit or at 
a loss. 


Corporate Excess and Net Income as the Base 


An excise tax based upon net income and “corpo- 
rate excess” is peculiar to the State of Massachu- 
setts. “Corporate excess” is considered to be the 
value of the franchise, minus local valuation of real 
estate and tangibles locally taxed. Foreign corpo- 
rations, in this state, are taxed by the same method. 


Tax Measured by Capital Stock and Surplus 
The state of Missouri appears to be the only state 
which uses capital stock and surplus as the franchise 

tax base for domestic and foreign corporations. 


Corporate Excess as the Measure 


Though not designated as a franchise tax, the im- 
post on “corporate excess” levied by the state of 
Rhode Island on domestic corporations may be 
classified as such. If the tax on a domestic corpora- 
tion, when computed according to the “corporate 
excess” formula, is less than $2.50 per $10,000 of the 
authorized capital stock, then the law provides that 
tax shall be computed on that basis. For foreign 
corporations, the foregoing measure is used by 
Rhode Island, where it is considered as a property 
tax. 


Indebtedness Included in Tax Base 


The franchise tax on corporations in Texas is 
unique in that it is based on the proportion of net 
worth as represented by capital stock, surplus and 
undivided profits, plus the amount of outstanding 
bonds, notes and debentures, other than those ma- 
turing in less than a year from the date of issue, 
that the gross receipts from the corporation’s buwsi- 
ness in Texas bears to the total gross receipts of 
such corporation. The rate is 60 cents on each $1,000 
or fraction thereof up to $1,000,000; in excess of 
$1,000,000 the rate is 30 cents for each $1,000 or frac- 
tion thereof. Corporations paying a tax upon intan- 
gible assets, and street car and electric railroad 
companies, are required to pay a franchise tax equal 
to but one-fifth of the above tax. The same rate is 
applicable to foreign as to domestic corporations. 


Assets Basis of Tax 


The franchise tax in the state of Wyoming is 
based upon the proportion of property and assets 
located in the state, with rates ranging from $5, 
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where the assets within the state are $50,000 or less, 
to $50 where the assets are $1,000,000 or more plus 
$50 for each $1,000,000 or fraction thereof in excess 
of $1,000,000. The same rates apply to foreign 
corporations. 


The foregoing analysis illustrates how far apart 
the states are in franchise taxes on industrial corpo- 
rations, both domestic and foreign. A similar analy- 
sis of franchise taxes applicable to public utilities 
would show as wide a divergence in method. 


Gray’s Limitations state clearly the confusion in 
franchise taxes in paragraph 1316, wherein he ‘says: 
“The language, authorities and reasoning which 
are strictly applicable only to privilege taxation have 
been applied to property taxation of franchises, so 
that the same court is found holding at one time that 
a franchise is property, and at another that the taxa- 
tion of a franchise is not restricted by the limitations 
which restrict the taxation of property.” 


Many law cases may be regarded as authorities 
for the statement that requirements of equality and 
uniformity apply to the taxation of franchises as 
property. The confusion of thought with respect to 
the nature of franchises, which appears in most opin- 
ions, forbids a more positive statement. Some of 
these cases are cases where the tax was not upon a 
franchise, but upon a valuation of property as a unit, 
including the franchises. 


Lack of Uniformity 


For twenty-four years the National Tax Associa- 
tion and numerous state associations, economists 
and representatives of large taxpayers have been 
endeavoring to bring about some semblance of order 
in a fair treatment of capital represented in fran- 
chises and intangible property situated in the various 
states of the United States. Each state has the 
authority to formulate a fiscal program and to levy 
or authorize the levy of taxes for cost of govern- 
ment. Some features of the tax programs of the 
several states are common to all, but in many re- 
spects they are entirely dissimilar. In the begin- 
ning those differences were not so material ; business 
in those days was principally local. Means for rapid 
transportation and communication did not exist. 
Business is now national in its scope. It does not 
recognize the artificial boundary lines of states and 
much less those of the municipalities within states. 
Although in the earlier years a measure of uni- 
formity of taxation was desirable, it was not impera- 
tive. Today each of the 48 states is in competition 
with the other 47. If one state elects to impose an 
unjust or unduly heavy burden on capital, capital 
will not flow into that state for the development of 
its natural resources and industries. Business and 
capital are now more selective in choosing the states 
or the localities within the state where they will 
locate. It is desirable from every standpoint that 
there should be at least a fair degree of uniformity 
in state tax laws. In fact, it is believed reasonable 
to say that, with the exception of tax rates, a model 
system of state and local taxation can be devised 
and made generally adaptable to all American states. 
That would not imply, of course, that every state 


(Continued on page 393) 
















































































































































































































































































































































































































































































































































































Organized Tax Research in the 
United States and Canada 


By JAmMEs W. Maartin, Director, 
C. M. STEPHENSON AND MARGARET BaARGAR, Assistants, 
BuREAU OF BusINEss RESEARCH, 
UNIvERSITY OF KENTUCKY. 


HE tax-conscious public may be interested in 
the results of a recent survey designed to deter- 
mine the number and character of organized tax 
research agencies in the United States and Canada. 
The Bureau of Business Research of the University 
of Kentucky during the spring of 1932 has succeeded 
in making contacts with nearly 200 such agencies 
which appear to be definitely interested in tax re- 
search, not to mention a large number of others 
interested and active in tax discussion but not en- 
gaged in serious research. 


Information regarding these agencies has been 
gathered by making direct contact with their execu- 
tive heads and by examination of their products. In 
most instances both methods have been used; but 
in some cases no samples of research products have 
been available, and in others where the works of an 
agency were very well known it has not seemed 
necessary to get directly in contact with it. 

The organizations interested in tax research for 
which information is available have been classified 
according to the nature of the work they are doing; 
and, in the case of those actively engaged in real tax 
research, a subclassification has been made accord- 
ing to the types of organizations doing or sponsoring 
the work. Some of the data are too vague or incom- 
plete to admit of ready classification, and certain 
border-line cases have had to be assigned to one 
class or another more or less arbitrarily. It is hoped, 
however, that a reasonably accurate picture is pre- 
sented. 


Organizations Active in Tax Research 


The results of the survey are summarized in 
Tables I and II. 


It may be seen from Table I that 126 organiza- 
tions are actively engaged in real tax research. 
These have been subdivided into those doing re- 
search work which appears to be practically free 
from bias (95), and those whose research is appar- 
ently colored (31). The former includes all those 
organizations which seem to be primarily interested 
in finding, analyzing and publishing the facts, re- 
gardless of whom they affect. The organizations 
whose research is apparently colored do real research 
work; but they have financial interests at stake, and 
their primary purpose in engaging in tax research is 
to further or defend them. However, many organi- 
zations do both types of research work, and most of 
those placed in the first classification occasionally 
do work of the second class. 





4In many cases the significance of such data has unfortunately been 
7 ene Cf. Jensen, Property Taxation in the United States, 
chap. iii. 


Twenty-three state agricultural experiment sta- 
tions are engaged in objective tax research. Most of 
their work is concerned, of course, with the tax bur- 
den of the farmer, and they have developed and 
published much valuable information relative to as- 
sessments of real property for taxation and the com- 
parative tax burden of the farmer as measured by 
income.!' Probably the most conspicuous contribu- 
tions of the agricultural experiment stations to the 
field of taxation are their studies of the relative effi- 
ciency of property assessments as measured by the 
ratio of assessments to true values and by dispersion 
of these ratios. They have been the pioneers in this 
type of research. 


Table I 


NUMBER OF ORGANIZATIONS ACTIVELY ENGAGED IN 
REAL TAX RESEARCH 








Type of work done 
Total — 
Type of organizations Apparently] Apparently 
unbiased colored 
Agricultural Experiment Station..... 23 23 
Chambers of -, canal Bea Bic anette 16 6 10 
Endowed Institutions .............. 3 3 
Farmers Organizations ............ 5 5 
Manufacturers and Industrial Organi- 
ROP ne Cte ere 5 2 3 
Miumscwal Lenpities ....: 552.5 .0-:. 8 6 2 
Municipal Research Organizations and 
ee Re eres Sk ee Te. 5 
Tax Commissions, State ............ 17 17 
Taxpayers’ Organizations ........... 13 2 11 
_. Re Shee ey Se eee 20 20 
Oe eee re ee 7 7 
» | RRR een ery eee 126 95 31 


Only six chambers of commerce appear to be doing 
tax research which is unbiased. Three of these are 
state chambers, two are national, and one is interna- 
tional in its membership. The work being done by 
one of the state chambers may be taken as repre- 
sentative of the best type of tax research in this 
group. Among its projects under way at the pres- 
ent time are studies of assessment and budgetary 
procedure, consolidation of local government subdi- 
visions and state departments and the administration 
of the delinquent tax laws. Two of its tax studies 
recently published are a comprehensive study of 


Table II 


NUMBER OF ORGANIZATIONS INTERESTED IN 
TAX RESEARCH 


Total actively engaged in real research: 
oe ES SE ee Porter ce 95 
PIRI GE 5 Sohn es wee SS esc hw ay ci's Steie Sess wie 31 





Organizations which have done real research in past, not actively 
engaged in research at present . é : 
Tax organizations organized primarily for disseminating tax infor- 
mation of the propaganda type, research only incidental....... 21 
Organizations primarily interested in budgetary control and reduc- 
CUE OU CNN NE ovo occ ce Sea ee Ne doce Kee wiene See see pt yewe ess 
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gasoline taxation in the state, and an outline of the 
state tax problem. 

Ten of the chambers of commerce appear to be 
doing active tax research of the type which is some- 
what colored by economic interests. Eight of the 
chambers in this group are local organizations, while 
the other two are state-wide. Their interests in taxa- 
tion are varied, but the local chambers are directing 
most of their efforts toward finding methods of re- 
ducing local government expenditures. Improve- 
ment of administrative procedure, departmental 
consolidation, and effective budgetary control are 
the ends sought. The state chambers are concerned 
with broader aspects of the tax problem; but in 
general, their work is similar to that of the local 
chambers of commerce. 

Three endowed institutions included in the survey 
are actively engaged in real tax research of the best 
type. They make special studies of the state and 
local tax systems of particular states, and are espe- 
cially interested in taxation from the point of view 
of more effective administration, and better assess- 
ments. They also make special surveys of the tax 
systems and administrative organization of local 
governmental units. 

Five farmers’ organizations are listed among those 
engaged in unbiased tax research. Four of these 
are state farm bureau federations or agricultural as- 
sociations, while one is a national organization. The 
California Farm Bureau Federation, one of the state 
federations doing the best tax research being done 
by farm organizations, is interested in both the rev- 
enue-raising and spending aspects of public finance, 
primarily of course with regard to their effect on 
the farmer. Tax research projects which it has un- 
der way are a study of the state public finance 
system with emphasis on the property tax in relation 
to agriculture, possibilities and limitations of the 
sales tax, and a compilation and analysis of the an- 
nual budgets of the counties of the state. A monthly 
periodical is published through which the results of 
research are given publicity, and special bulletins on 
taxation are issued from time to time. 

Two manufacturers’ organizations have been 
classed in the group doing unbiased research work 
in taxation. One of these has been outstanding in 
the field of public finance, and its studies in taxation 
have usually been noteworthy for their fairness. 


The other organization placed in this class is a 
state association of industries. Its most conspicuous 
work has been a number of surveys of local taxes 
and governmental costs, made in cooperation with 
organized county groups. Its tax research projects 
under way at present are studies of public adminis- 
tration and expenditures in six counties, and of state 
and local expenditures in general, all directed toward 
the development of a program of state and local gov- 
ernmental reorganization. This association also 


from time to time issues tax pamphlets and bulletins ° 


of the more popular, propagandist type. 

Two state manufacturers’ associations and one na- 
tional industrial association are engaged in the type 
of tax research which appears to be colored. They 
are interested primarily in tax reduction and in the 
larger aspects of taxation only to the extent that 
these concern their own members. 
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The National Municipal League, the American 
Municipal Association, and four state leagues of mu- 
nicipalities are doing a little tax research. The first 
compiles an annual report of the comparative tax 
rates of 290 cities in the United States and Canada 
and makes other studies of the financial statistics of 
cities. Two of the state leagues have made studies 
of the tax rates and financial statistics of the cities 
and villages of their states; one of the other two is 
making studies of the gasoline tax and of the per 
capita cost of governmental functions; while the 
fourth is interested in scientific assessment systems, 
long-term financial planning, and a survey of license 
taxes. 

The two state municipal leagues placed in the sec- 
ond class are both working toward the sharing by 
municipalities in highway tax receipts. One is 
studying the gasoline tax, and the other is making a 
study of truck registration taxes. 

Some excellent tax research is being done by four 
of the municipal research organizations and bureaus 
included in the survey. Three of these are making a 
special study of delinquent property taxes. Two 
are engaged in studies of special assessments and 
the mechanical procedure of assessments; all are 
interested in comparative tax rates and in current 
revenues and expenditures ; and two have made stud- 
ies of long-term financial programs. 


Five municipal research organizations have been 
placed in the class engaged in research work which 
is apparently colored. Their endeavors are mainly 
directed toward the improvement of administration 
and the reduction of local taxes, and most of their 


publications are designed to appeal to the popular 
mind. 


Of the state tax commissions, seventeen are be- 
lieved to be doing active tax research which is large- 
ly free from bias. Various grades of research are 
being carried on, and the North Carolina Tax Com- 
mission may be taken as fairly representative of the 
best grade. It has a research staff of ten full-time 
and three part-time persons. It presents to each 
general assembly an analysis and summary of the 
size and nature of the tax burden in North Carolina, 
and makes recommendations for readjustments. Its 
Reports of 1928 and 1930 were comprehensive and of 
high quality. Present studies in process are prop- 
erty tax and property tax delinquency, income 
taxation, state and local debt, assessments, and classi- 
fication. The work of another state tax commission 
doing research of less significance may be described. 
This commission does not maintain a regular research 
staff but conducts such incidental investigation as is 
necessary for its regular reports. Information con- 
cerning property assessments, inheritance taxes, and 
the distribution of the burden of income taxes repre- 
sents the most common forms of data presented. 
Very little analysis of the data included in the re- 
ports of this tax commission is made. The interme- 
diate grade of tax commission research work carried 
on by a third commission is more typical of the 
group as a whole. It includes an annual analysis 
of property assessments and equalization. The taxa- 
tion of special types of property such as mines and 
minerals is studied in some detail, and a report on 
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other kinds of taxes—including occupation, utility, 
income and sales taxes—is incorporated in the Com- 
mission’s report. j 

Two state taxpayers’ associations have been 
classed as engaged in unbiased tax research work. 
The California Taxpayers’ Association has thirty 
projects under way, covering a wide variety of in- 
terests. Special studies of local governmental units, 
of government departments, of comparative statistics 
of counties and cities, of uniform accounting systems, 
of budgeting and of bonding procedure are included 
in the activities of this association. The other asso- 
ciation is engaged in research of a like character, but 
on a smaller scale. Its projects at present are as- 
sessed values of property subject to the general prop- 
erty tax, maintenance and operation costs of graded 
and high schools, bonded indebtedness of the differ- 
ent units of government, and reduction of tax levies 
by townships during 1931 and 1932. 


Eleven organizations of taxpayers appear to be 
doing tax research work of the second type. Four 
of these are state associations, while the other seven 
are local. Their most usual type of work consists 
of budget analyses and comparative studies of gov- 
ernment costs. Their primary aim appears to be 
the reduction or redistribution of the tax burden. 


The research departments of twenty universities 
included in the survey are engaged in studies of tax- 
ation. As would be expected, most of their work is 
of the disinterested academic type, though occa- 
sionally some of the state universities at the instance 
of public officials engage in tax research which is di- 
rected toward a specific end. Columbia University 
has a council for research in the social sciences which 
furnishes funds for the support of specific research 
projects, and certain individual members of its fac- 
ulty are engaged in independent tax research of one 
kind or another. The same situation may be found 
in a, few other universities. It appears that the Uni- 
versity of Chicago maintains the largest staff for 
research in taxation—thirteen full-time and two 
part-time persons being engaged in the work. Most 
of the universities do not have a staff organized 
specifically for tax research, but several have staffs 
of from one to four or five persons who work on tax 
problems part of the time. Special studies of state 
tax problems have been made by a number of uni- 
versities. A good example of a study in which facts 
are presented in a popular form is Herbert D. Simp- 
son’s Tax Racket and Tax Reform in Chicago, pub- 
lished in 1930 by the Institute for Economic 
Research of Northwestern University. 


A number of universities have made studies of 
particular forms or types of taxes such as public 
utility taxes, luxury and privilege taxes, motor ve- 
hicle taxes, bank taxes, life insurance company taxes, 
sales taxes, income taxes, and license taxes. Studies 
of particular movements in taxation are also fre- 
quently made by university agencies, and five of 
them are known to have done a little work in the 
field of tax history. 

Seven organizations which appear to be doing tax 
research of the unbiased type have been placed in a 
miscellaneous class. It was found to be impracti- 
cable to place these in any particular group. One of 
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these organizations is the National Tax Association 
which, although it maintains no regular tax research 
staff, has been responsible for a large amount of re- 
search in matters of taxation through its special 
committees. In addition, the National Tax Associa- 
tion has, through the National Tax Conference held 
annually under its auspices and its publications, the 
Proceedings of the Conference and Bulletin, been a 
large factor in the spread of tax information and the 
publication of tax research reports. 


The Citizens’ Research Institute of Canada is the 
sponsor of the Canadian Tax Conference. It is mak- 
ing a study of the cost of government in Canada. 
The object of the Institute is to bring the facts be- 
fore the taxpayers; it is interested in the various 
phases of Canadian taxation—Municipal, Provincial 
and Dominion. 


A third organization placed in the miscellaneous 
group is primarily local in its interests, as it is work- 
ing toward the adoption of efficiency and economy 
measures by the city in which it is located. Another 
organization is working on problems of tax adminis- 
tration for the purpose of giving information to the 
taxpayers. It is making a study of comparative tax 
rates in its state at the present time. Another is 
directing its efforts toward the development of a 
sound state tax system, and is engaged at present in 
making a study of methods of distribution of the 
state classified tax. 


Two groups are engaged in making special studies 
of taxation in the state of Minnesota. One of these 
is the Minnesota Tax Survey, which is being spon- 
sored mainly by the School of Business Administra- 
tion and Department of Agricultural Economics of 
the University of Minnesota. State and local taxa- 
tion in general is being studied in order “to present 
the facts so that they, rather than unsubstantiated 
opinion, may serve as a basis for action.” Early in 
1932, the Governor of Minnesota appointed a Citi- 
zens’ Committee on Taxation. This Committee is 
making a study of the entire tax system of the state, 
and the object of its investigation is to reduce taxes 
and eliminate inequalities and injustices. A report 
with suggestions for amendments and changes in the 
tax system will be made just prior to the 1933 ses- 
sion of the legislature. 


Organizations Interested in Taxation but Not Ac- 
tively Engaged in Research at the Present Time 


Seven of the organizations have done real tax 
research in the past, but have no projects under way 
at the present time. One of these is the American 
Bankers’ Association, whose committees have done 
some excellent work on taxation of banks. Three 
university research bureaus have in the past pub- 
lished some studies on tax problems. One local 
chamber of commerce made a study on the tax sys- 


‘tem of its state in 1930. 


Twenty-one organizations have been classed as 
organized primarily for disseminating tax informa- 
tion of the propagandist type, with research only 
incidental. This group includes two research bu- 
reaus or institutes, three manufacturers’ and indus- 
trial organizations, eight chambers of commerce 
(state and local), and eight taxpayers’ associations. 
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All are interested primarily in the reduction of taxes, 
either in general or for the particular group, and 
most of their research work is directed toward this 
purpose. Their publications and pamphlets are of 
the propagandist type, designed for popular con- 
sumption. 

» Twenty-nine organizations have been classed as 
primarily interested in taxation from the local point 
of view. Eighteen chambers of commerce, six tax- 
payers’ organizations, two municipal leagues, two 
local finance commissions, and one realty board have 
been included in this classification. Their most 
common method of work is to cooperate with local 
officials in the preparation and administration of 
budgets, and to aid in finding means of reducing 
local expenditures. They also give publicity to mat- 
ters of public finance and attempt to create a wider 
public interest in taxation and local government ad- 
ministration. One township taxpayers’ league issues 
a monthly publication of approximately twenty 
pages which has a circulation of 5,500 within the 
township. This publication contains general news 
of civic affairs as well as information pertaining to 
the local government administration and finances. 
Most of the organizations which are working on 
local finance problems depend on the press and occa- 
sional bulletins and pamphlets for publicity. 


The Work of the Tax Research Foundation 


An organization which is rendering valuable serv- 
ice in the field of tax research is the Tax Research 
Foundation, “organized under the laws of the state 
of New Jersey, as an association not for pecuniary 
profit, to promote and conduct research and study 
for the advancement of the science of taxation.” 
This Foundation as such maintains no research staff, 
but is doing much to coordinate the tax research 
activities of other agencies. Moreover, by means of 
voluntary cooperation it has developed a research 
staff of about 100 individual tax experts; state, na- 
tional, and international organizations; state tax 
commissioners and ministries of finance; and other 
contributors. 

The most noteworthy achievement of the Tax Re- 
search Foundation thus far has been its successful 
sponsorship of the publication Federal and State Tax 
Systems. This is an annual publication, now in its 
third edition, which presents in concise, tabular form 
the state-and-local tax systems of each of the forty- 
eight states, the tax system of the Federal Govern- 
ment, and the tax systems of numerous foreign 
countries as of January 1 each year. In addition, 
status tables of specific kinds of taxes and of other 
matters pertaining to taxation and tax administra- 
tion are shown. The individual tax charts and status 
tables are compiled by various tax authorities in the 
different jurisdictions and by others in cooperation 
with the Foundation, and the whole is prepared 
under the direction of the general editor and pub- 
lished by Commerce Clearing House, Inc. The de- 
velopment of Federal and State Tax Systems has 
been a unique contribution to knowledge of taxation. 

Moreover, the Foundation is planning to enlarge 
the scope of its activity as opportunity is presented. 
In addition to the individual state and national tabu- 
lar summaries, which are being rapidly improved, 
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the American state status tables, and the summary 
of the fiscal aspects of world taxation, several kin- 
dred features will be developed shortly (though in 
some cases only gradually). Among these are (a) 
tax histories of important jurisdictions, (b) charts 
of the tax systems the leading authorities recom- 
mend, (c) similar charts which individual groups of 
taxpayers recommend, (d) a rating scale of state tax 
systems, and (e) status tables of foreign countries. 
Three even larger projects already taking form are 
(a) preparation of a brief but excellent work on 
general public finance, (b) development of the text 
for the model state tax code, and (c) perfecting of 
a tax assessors’ manual which will constitute a land- 
mark in the history of appraisal literature. Plans 
for other activities are being formulated. 


Agencies Now or Recently Interested in General 
Tax Investigation 


Agricultural Experiment Stations 

Alabama—Agricultural Experiment Station, Auburn. 

Arkansas—Agricultural Experiment Station, Fayetteville. 

California—Agricultural Experiment Station, Berkeley. 

Colorado—Agricultural Experiment Station, Fort Collins. 

Connecticut—Agricultural Experiment Station, New 
Haven. 

Delaware—Agricultural Experiment Station, Newark. 

Iowa—Agricultural Experiment Station, Ames. 

Kansas—Agricultural Experiment Station, Manhattan. 

Missouri—Agricultural Experiment Station, Columbia. 

New Jersey—Agricultural Experiment Station, New 
Brunswick. 

New York—Agricultural Experiment Station, Ithaca 
(Cornell Station). 

North Carolina—Agricultural Experiment Station, State 
College Station, Raleigh. 

Ohio—Agricultural Experiment Station, Wooster. 

Oklahoma—Agricultural Experiment Station, Stillwater. 

Oregon—Agricultural Experiment Station, Corvallis. 

Pennsylvania—Agricultural Experiment ‘Station, State 
College. 

South Carolina—Agricultural Experiment Station, Clem- 
son College. 

South Dakota—Agricultural Experiment Station, Brook- 
ings. 

Tennessee—Agricultural Experiment Station, Knoxville. 

Texas—Agricultural Experiment Station, College Station. 

Virginia—Agricultural Experiment Station, Blacksburg. 

Washington—Agricultural Experiment Station, Pullman. 

Wisconsin—Agricultural Experiment Station, Madison. 

Chambers of Commerce 

California State Chamber of Commerce, Committee on 
Taxation and Expenditures, Ferry Building, San Fran- 
cisco, California. 

— Rapids Chamber of Commerce, Cedar Rapids, 

owa. 

Chattanooga Chamber of Commerce, Bureau of Govern- 
mental Research, 819 Broad Street, Chattanooga, Ten- 
nessee. 

Detroit Board of Commerce, Committee on Tax Revi- 
sion, 320 West LaFayette Blvd., Detroit, Michigan. 
Denver Chamber of Commerce, Taxation Department, 

Denver, Colorado. 

Hanover Chamber of Commerce, Taxation Committee, 
3 York Street, Hanover, Pennsylvania. 

Hazleton Chamber of Commerce, Tax Bureau, 226 
Markle Bank Building, Hazleton, Pennsylvania. 

Idaho State Chamber of Commerce, Tax Research Divi- 
sion, Boise, Idaho. 

Illinois Chamber of Commerce, Research Department, 
20 North Wacker Drive, Chicago, Illinois. 

Indianapolis Chamber of Commerce, Department of 
Civic Affairs, Indianapolis, Indiana. 

International, Chamber of Commerce, 1615 H Street, 
N. W., Washington, D. C. 

Johnstown Chamber of Commerce, Taxation Committee, 
Johnstown, Pennsylvania. 
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Kansas Chamber of Commerce, Research Division, 205 
National Reserve Building, Topeka, Kansas. 

Kansas City Chamber of Commerce, Civic Department, 
Kansas City, Missouri. 

Massachusetts Chamber of Commerce, Committee on 
Taxation, 20 Kilby Street, Boston, Massachusetts. 

National Automobile Chamber of Commerce, 366 Madi- 
son Avenue at 46th Street, New York City. 

Ohio Chamber of Commerce, Research Department, 1325 
Huntington Bank Building, Columbus, Ohio. 

Oklahoma State Chamber of Commerce, Inc., Research 
Department, 135 West 2d Street, Oklahoma City, 
Oklahoma. 

San Diego Chamber of Commerce, Legislation and Taxa- 
tion Committee, First National Bank Bldg., San Diego, 
California. 

South Dakota Chamber of Commerce, South Dakota Tax 
Conference, Huron, South Dakota. 

United States Chamber of Commerce, Taxation Division, 
Finance Department, 1615 H Street, N. W., Washing- 
ton, D. C. 

Virginia State Chamber of Commerce, Research Depart- 
ment and Committee on Taxation, Richmond, Virginia. 

Wisconsin State Chamber of Commerce, 208 E. Wiscon- 
sin Avenue, Milwaukee, Wisconsin. 


Endowed Institutions 


Griffenhagen and Associates, Ltd., Management Engi- 
neers and Accountants, Chicago, Illinois. 

Institute for Government Research of The Brookings 
Institution, Washington, D. C. 

Institute of Public Administration, 302 East 35th Street, 
New York City. 

Farmers’ Organizations 

American Farm Bureau Federation, 58 East Washington 
Street, Chicago, Illinois. 

California Farm Bureau Federation, Research Depart- 
ment, 305 Hilgard Hall, University of California, 
Berkeley, California. 

Illinois Farm Bureau, Bloomington, IIlinois. 

Michigan Farm Bureau Federation, 221 N. Cedar Street, 
Lansing, Michigan. 

New York Farm Bureau Federation, Ithaca, New York. 

Manufacturers’ and Bankers’ Organizations 
American Bankers’ Association, Committee on Taxation, 
Columbia National Bank, Kansas City, Missouri. 

American Electric Railway Association, Department of 
Economics in Cooperation with a National Committee 
on Taxation, 292 Madison Avenue, New York City. 

Associated Industries of Kansas, 902 National Reserve 
Building, Topeka, Kansas. 

Associated Industries of Missouri, Department of Taxa- 
tion and Governmental Research, 2004 Railway Ex- 
change Building, St. Louis, Missouri. 

Investment Bankers’ Association of America, Federal 
Taxation Committee, Edward Hopkinson, Jr., Chair- 
man, Drexel and Company, Philadelphia, Pennsylvania; 
State and Local Taxation Committee, C. B. Engle, 
Chairman, International Trust Company, Denver, 
Colorado. 

Iowa Manufacturers’ Association, 611 Crocker Building, 
Des Moines, Iowa. 

Manufacturers’ Association of Connecticut, Inc., Taxation 
Department, 50 Lewis Street, Hartford, Connecticut. 
Michigan Manufacturers’ Association, 1001-03 First Na- 

tional Bank Building, Detroit, Michigan. 


Municipal Leagues 


American Municipal Association, Drexel Ave. and 58th 
St., Chicago, Illinois. 

Illinois Municipal League, Box 41, Urbana, Illinois. 

League of California Municipalities, 1095 Market Street, 
San Francisco, California. 

League of Minnesota Municipalities, University Library, 
University of Minnesota, Minneapolis, Minnesota. 

League of Virginia Municipalities, Municipal Reference 
Bureau, 902 Travelers Building, Richmond, Virginia. 

— Municipal League, 261 Broadway, New York 

ity. 

New Jersey State League of Municipalities, Bureau of 
Municipal Information, 34 West State Street, Trenton, 
New Jersey. 

Oklahoma Municipal League, Research Bureau, Norman, 
Oklahoma. . 


THE TAX MAGAZINE 


October, 1932 


Municipal Research Organizations 


Boston Finance Commission, 24 School Street, Boston, 
Massachusetts. 

Buffalo Municipal Research Bureau, Inc., 298 Main Street, 
Buffalo, New York. 

Bureau of Governmental Research of Kansas City, 
Chamber of Commerce Building, 727 Minnesota Ave- 
nue, Kansas City, Kansas. 

Bureau of Municipal Research, 311 South Juniper Street, 
Philadelphia, Pennsylvania. 

Civic Research Institute, 114 West Tenth Street, Kansas 
City, Missouri. 

Dayton Research Association, 423 Realty Building, Day- 
ton, Ohio. 

Des Moines Bureau of Municipal Research, 1314 Egq- 
uitable Building, Des Moines, Iowa. 

Detroit Bureau of Governmental Research, 51 W. War- 
ren Avenue, Detroit, Michigan. 

Institute for Public Service, 53 Chambers Street, New 
York City. 

Rochester Bureau of Municipal Research, Inc., 1016 
Genesee Valley Trust Building, 45 Exchange Street, 
Rochester, New York. 

Schenectady Bureau of Municipal Research, 225 Proc- 
tor’s Arcade, Schenectady, New York. 

Westchester County Research Bureau, 9 Myrtle Street, 
White Plains, New York. 


State Tax Commissions 


Arkansas—Arkansas Tax Commission, Little Rock. 

California—State Board of Equalization, Sacramento. 

Connecticut—State Tax Commissioner, Hartford. 

Delaware—State Tax Commissioner, Dover. 

Illinois—State Tax Commission, Springfield. 

Kansas—State Tax Commission, Topeka. 

Massachusetts—Commissioner of Corporations and Tax- 
ation, Boston. 

Minnesota—Minnesota Tax Commission, St. Paul. 

Mississippi—State Tax Commission, Jackson. 

New York—Department of Taxation and Finance, Al- 
bany. 

North Carolina—The Tax Commission, Raleigh. 

North Dakota—Tax Commissioner, Bismarck. 

Oregon—State Tax Commission, Salem. 

Rhode Island—Board of Tax Commissioners, Providence. 

South Carolina—South Carolina Tax Commission, 
Columbia. 

Virginia—State Tax Commissioner, Department of 
Taxation, Richmond. 

Wisconsin—Wisconsin Tax Commission, Madison. 


Taxpayers’ Organizations 


California Taxpayers’ Association, 775 Subway Terminal 
Building, Los Angeles, California. 

Colorado State Taxpayers’ League, Denver, Colorado. 

Delta County Tax League, Delta, Colorado. 

Indiana Taxpayers’ Association, 314 Hume-Mansur Build- 
ing, Indianapolis, Indiana. 

Massachusetts Tax Association, 11 Beacon Street, Bos- 
ton, Massachusetts. 

Minnesota Taxpayers’ Association, Saint Paul, Minne- 
sota. 

Nevada Taxpayers’ Association, Reno, Nevada. 

New Jersey Taxpayers’ Association, 335 Broad Street, 
Bank Building, Trenton, New Jersey. 

State Taxpayers’ Association of Arizona, P. O. Box 1765, 
Phoenix, Arizona. 

Taxpayers’ Association of Laramie County, Box 715, 
Cheyenne, Wyoming. 

Taxpayers’ Association of New Mexico, P. O. Box 55/7, 
Santa Fe, New Mexico. 

Taxpayers’ Economy League of Spokane, 1305 Old Na- 
tional Bank Building, Spokane, Washington. 

Taxpayers’ Research League of Delaware, 511 Industrial 
Trust Building, Wilmington, Delaware. 

Utah Taxpayers’ Association, 223 Kearns Building, Salt 
Lake City, Utah. 

Wisconsin Taxpayers’ Alliance, 910 Tenney Bldg., Madi- 
son, Wisconsin. 


Universities 


Buffalo, University of, Bureau of Business and Social 
Research, Buffalo, New York. 


(Continued on page 392) 
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HERE is a loophole in our Federal income tax 
law which has almost entirely escaped public 
attention although it is thoroughly appreciated 

by the Treasury Department and by income tax at- 
torneys. It merits our consideration at this time, 
not so much because it provides an avenue of escape 
from taxation, but because so much of our abnormal 
business activities of the past decade can be ex- 
plained in terms of its influence. 


I would not argue for a moment that this influ- 
ence was the sole cause of these abnormal activities, 
nor that to correct it as I will suggest would be a 
panacea for the future. I regard it simply as one 
unmistakable contributing cause, and I attack it 
only because I am able to suggest a concrete and 
practical remedy. 


The loophole was created by a change in the 1921 
law, and has remained ever since. It came to my 
attention in 1923 and at that time I felt sure it would 
operate as I will explain here. The events from 
1923 to 1930 only served to strengthen my convic- 
tion, although it was difficult for me to understand 
why those who were in a much better position to 
sense its influence would not have corrected the con- 
dition if it were as serious as I suspected. Finally 
in 1930, I began to study this phase of the income 
tax in detail and to discuss it with income tax attor- 
neys. I found that, while the existence of the loop- 
hole and its injustice was thoroughly appreciated, 
its influence on business did not seem to be appre- 
ciated by anyone. I found that corrections had been 
suggested from time to time on the basis of fairness, 
but these suggestions involved so much change in 
the law and in the method of administration that 
they were easily defeated by those who were anxious 
to maintain the loophole. 

With the understanding of the problem thus gained, 
I set out to arrive at a correction which would over- 
come the harmful influence of the loophole, cut off 
the major avenues of escape, even if it did not cut off 
all possibilities of escape, and which would, at the 
same time, be free from the objection of complicity. 
The resulting suggestion, which I will give here, is, 
I believe, a very happy solution of the problem. 

Prior to 1921, income was income and subject to 
the payment of the rates of surtax prescribed in“the 
law whether it came from wages or salaries or from 
selling cats or dogs or buildings. The only pos- 
sibility for a legal escape from the income tax prior 
to 1921, was that an individual who owned stock 
in a corporation could temporarily escape the pay- 
ment of a just tax by allowing the income of the 
corporation to accumulate in the corporation instead 
of paying it out as dividends. True enough the 
income could only be retained in the corporation 
if it were used for expanding the business of the 
corporation or for paying off its indebtedness. It 
could not be retained as cash. But the fact remains 
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that the payment of just income taxes could be, and 
was, largely avoided through this process. 

A little thought reveals, however, that this proc- 
ess did not actually result in the escape from taxa- 
tion but rather in the postponement of taxation. 
Moreover, the process would have been somewhat 
self-rectifying if it had remained unchanged over a 
period of years since it meant that a tax-payer would 
eventually have an abnormally high income and 
would then be subject to a higher rate of tax than 
if. he had received his income gradually. It did, 
however, encourage temporarily the retention of in- 
come in the corporation and the over-expansion of 
the corporation as a means of using the income. 
This was especially true during the years of 1918, 
1919, and 1920 when the surtax rates were high. 


When the Republicans came into office in 1921, 
they were faced with the problem of treating with 
these over-expanded corporations which had been 
used as a reservoir for individual income. The 
short depression of 1920 had raised grave doubts in 
the minds of business men as to the permanent value 
of the tremendous expansion during the war and 
during the post-war years. For the most part the 
owners were anxious to sell their corporations, first 
because they questioned the solid value of the prop- 
erties and second because the accumulated income 
had all been invested so that it could only be con- 
verted into cash by selling the stock. And yet, 
under the provisions of the laws prior to 1921 most 
of these sales would have meant a tax of nearly 50 
per cent of the selling price. Obviously, there could 
be no great quantity of selling under this condition 
because no seller would be willing to pay half of 
the value of his corporation to the government if he 
could avoid it, and no buyer would be willing to pay 
twice as much as the corporation was worth. 


The argument was soon set up by the administra- 
tion and by a host of powerful income tax attorneys 
that this situation was an unwise restraint upon 
business. In the first place, they argued that it was 
unfair to place the maximum rate of surtax upon an 
individual who sold a relatively small corporation 
which he had built up over a lifetime of effort, sim- 
ply because he happened to realize all of his income 
in one year. In the second place, they argued that 
the continuation of this situation would prevent a 
great many of the sales which would otherwise be 
made and that it would thereby deprive the govern- 
ment of a great deal of revenue which would become 
available if the sales could be made at some lower 
rate of tax. 


It would have been fair to make some adjustment 
to take care of the individual who sold a business 
at a profit of $250,000, when this profit represented 
an annual accumulation of $25,000.00 or $50,000.00 
over a period of years. Under all the laws prior to 
1921 he would have paid the rate of surtax which 
applied to $250,000.00, whereas in all fairness he 
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should have been entitled to the lower rate which 
applied to incomes of $25,000.00 or $50,000.00. It 
would have been perfectly fair to have made a pro- 
vision which would have made the rate of tax de- 
pendent on the average annual income, but the 
administration argued that such a process would be 
too complicated to be possible of practice. 


And so, largely upon the basis that a 12% per cent 
rate of tax would not be high enough to prevent the 
sales, and that to permit the sales at that rate would 
open up a very nice source of immediate revenue, 
the provision was written into the 1921 law that a 
profit which was derived from the sale of property 
which had been owned for more than two years should 
be called a capital gain and that a capital gain should 
be subject to a flat rate of tax of 12% per cent instead 
of being subject to the graduated rates of tax which 
applied to other forms of income. 


This provision was the loophole which has had 
so disastrous an effect. At one fell swoop, all the 
accumulations which had been permitted in the cor- 
porations on the assumption that the accumulator 
would sooner or later have to pay dearly for his 
privilege, all the accumulations which had been 
made in years when the tax rates reached 65 per cent 
and 77 per cent, all these were turned loose if the 
owner wished to take them at a paltry 12% per cent! 
It was as if the government had said to the accumu- 
lator, “You have found a way to wear down our 
resistance. We do not now have an effective way 
of forcing you to disburse your accumulations, so 
that we may impose the tax which you should pay. 
And so we will accept a mere fraction of what you 
rightfully owe us rather than to wait longer for what 
is rightfully ours.” 


If this had been all we might have overlooked it. 
3ut no! If the accumulator were to avail himself 
of this opportunity, he must sell his corporation, 
because only by selling could he realize a profit 
which would not be subject to the graduated rates 
of tax. But to whom could he sell? He knew too 
much of the over-expansion in his own property to 
be willing to buy another. Moreover, he would be 
no better off with another corporation than he was 
with his own. So one accumulator could not sell 
to another. Then to whom could he sell? The 
answer was simple. To the Public! 


As soon as the accumulator decided on this pro- 
cedure, then the whole conduct of his business 
changed. Since he did not intend to have the cor- 
poration pay its profits out in dividends, it did not 
matter what the reported profits were. However, 
the higher the reported profits, the higher would go 
the selling price of the stock. Earnings statements 
could be padded by not making proper obsolescence 
and amortization charges. Mergers and dummy 
sales could be used to swell financial statements for 
a few short years and so to boost stock prices. And 
all with the view of letting Mr. John Public hold 
the bag. 


What a paradise for an administration which had 
promised a return to normalcy! With abnormal rev- 
enues from the inflated corporate earnings state- 
ments, with added revenue from the realization of 
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pent up accumulations, is it any wonder that we 
should have been able to reduce the public debt? 

With this law which forced the corporations to 
hold their earnings in the corporation and to use 
these earnings for expansion, is it any wonder that 
we should have had our era of expansion? Is it any 
wonder that we should have snapped out of the 
depression of 1920? What a paradise again for an 
administration which had promised a full dinner pail 
for the working man! 

With the owners of a business intent on selling 
the business rather than holding it, is it any wonder 
that our expansion was reckless? What did it mat- 
ter whether or not a new factory would be super- 
fluous in five years, since it would belong to someone 
else at that time? All that mattered was whether or 
not it would be used until it could be sold. And 
since the feverish activity of new building in one 
industry opened up a temporary market for the 
products of each other industry, we could all keep 
busy working for each other during the temporary 
period. 

All with the idea of selling! With all this in- 
comprehensible new growth, is it any wonder the 
public should have come to believe we were in a 
new era? Is it any wonder they should have been 
drawn into the stock market as they never had been 
before? : 


And what was the effect on the great corpora- 
tions which were too large to be owned by a single 
individual? Obviously, the large stockholder was 
the one who controlled the policy of the corporation 
even though he owned only a minority of the stock. 
The large stockholder had to be wealthy in order 
to own a large block of the stock. As a wealthy 
man his income would be large so.any dividends 
which the corporation paid would be subject to a 
high rate of tax. In view of this, would the large 
stockholder be anxious to see the corporation pay 
liberal dividends? Not if there were some other 
way he could realize the same amount of income 
and pay a lower rate of tax. If the income of the 
corporation were added to surplus instead of being 
paid out in dividends, then the book value of the 
stock would be increased and this increase in book 
value would naturally cause an increase in the sell- 
ing price of the stock on the stock market. If the 
owner of the stock held his stock for two years, its 
selling price could normally be expected to increase 
as much as the additions to surplus. Thus the 
stockholder could sell his stock after two years, 
realize the value of the additions to surplus as a 
profit on the stock and this profit would then be a 
capital gain and subject to a tax of only 12% per 
cent. And so we changed the large corporation 
into a thing which was more profitable to those who 
controlled it if it did not pay dividends than it was 
if it did pay dividends. 

Is it any wonder that we should have finally 
reached a point where everybody wanted to get out 
from under the corporations which had been built 
to sell but not to hold? Is it any wonder that our 
faith in the large corporations has been so badly 
shaken? Is it any wonder that we have such a 
desperate fear for the future of these corporations? 
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Today, I believe we are basically sound although 
certainly there are many of our over-expanded cor- 
porations which will succumb to the folly of their 
past mistakes. We are, I believe, due for a period 
of new growth. New companies will spring up to 
replace many of the old ones. Basically, we can not 
have great corporations without a host of smaller 
enterprises to form a supporting foundation. 


Today, I think we are suffering partly from the 
fact that the great corporations have gobbled up 
too many of the small ones from which they must 
feed. Everywhere there is indication that there will 
be a revival of small business—small enterprise. This 
does not mean that the great corporation is a thing 
of the past. Those of our great corporations which 
have not gobbled will survive but the others will 
succumb. We will have new booms in the stock 
market, but they will be booms in the stocks of new 
companies, for our whole system places a premium 
on new growth. 


All of this will come about even if we go on with- 
out changing the faults in our system, but I can 
only see repetition if we do not change these faults. 
Perhaps the peaks will not be so glorious nor the 
valleys so low, but certainly they will be worse 
than in previous history so long as we keep this 
mockery in our income tax laws. 


By all the rules of ordinary common sense, we 
ought to change that phase of our laws which en- 
courages malpractice. Certainly, we should elimi- 
nate that provision of the income tax law which 
makes it possible for an individual to escape the 
payment of the rates of surtax which it is the basic 
intent of the law to collect. The Treasury Depart- 
ment maintains that high rates of surtax simply 
force tax evasion. I do not grant this. But if they 
do then let us reduce the rates. If we decide that 
12% per cent is all we can collect, then for heaven’s 
sake let us reduce the maximum rate of surtax to 
12% per cent. In any case let us abolish this sys- 
tem which ostensibly sets up high rates and at the 
same time sets up an avenue of escape. 

We have two courses of sensible action. If we 
decide we cannot collect more than a 12% per cent 
tax, then let us reduce the maximum rate of surtax 
to 12%4 per cent. If, on the other hand, we decide 
that we can collect the 55 per cent maximum im- 
posed by the present law, let us cut off the avenue 
of escape through the capital gains route. 

We can cut off the escape through capital gains 
in either of three ways. First, we could make capital 
gains subject to the same rates as ordinary income. 
This is basically unfair. Second, we could tax capi- 
tal gains in proportion to the number of years over 
which they had been earned. This would be much 
the fairest basis of fixing the rate of tax, but there 
are so many complications that the process is prob- 
ably impractical. Moreover it would mean an ex- 
tensive change in the structure of the law and in 
the method of administration. 

The third method, and the one I recommend, would 
be to provide that when a profit is derived from the 
sale of corporate shares, then that portion of the profit 
which represents the seller's share of earnings accumu- 
lated in the corporation during his period of ownership 
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must be considered as ordinary income and only that 
portion of the profit which is in excess of the accumu- 
lated earnings can be treated as a capital gain. Such 
a provision would be highly practical since every 
corporation must file an income statement every 
year and these statements would be the basis of 
the calculations for this provision. Moreover it would 
involve only the slightest change in the present law 
and would involve no appreciable change in the 
machinery of administration. Such a provision 
would positively overcome the past process of escape 
through the stock market route. It would overcome 
the tendency of the present system to force over- 
expansion and speculation. It would place an ab- 
normal burden of taxation only on the individual 
who permitted his income to accumulate in the cor- 
poration, but it would place this burden on him only 
in case he wished to sell. Moreover, if an individual 
permits his income to accumulate in a corporation, 
he escapes the immediate payment of a just tax 
thereby and the benefits derived from that tempo- 
rary escape may well justify the higher final rate of 
tax. In any event, we simply can not sacrifice the 
nation at large, we cannot sacrifice the corporation, 
simply for the benefit of the individual who wishes 
to hold his income in a corporation. 


Some technical objections would be raised by the 
Treasury Department and by income tax attorneys 
at this point. It is only natural they should set up 
some defense for the system which has developed 
under their guidance. Space does not permit a com- 
plete enumeration and refutation of these objections 
here, but some remarks regarding the principal ob- 
jections will be enlightening. 

The first objection that has been raised is that it 
would not be possible for the Treasury Department 
to check the tax returns to the extent of determining 
the accumulation for every five or ten share sale that 
takes place. 


To refute this it needs only to be explained that a 
taxpayer may pay the regular rates of tax rather 
than the 12% per cent rate whenever it is to his ad- 
vantage to do so. Since the regular rates under the 
1932 law do not reach 124 per cent until the income 
is in excess of $16,000, it is evident that practically 
all of the profits from small sales will not be classed 
as capital gains by the taxpayers. Consequently 
there would be no change from the present method 
of checking the great bulk of the returns. 

The second objection to be raised would be that, 
though my answer to the first objection be granted, 
the process of checking would still be more com- 
plicated than at present for those returns which do 
involve capital gains. This objection might be true 
but it is at least possible that the number of returns 
involving capital gains would be reduced by the 
change more than enough to offset the complica- 
tions added by the change. 

Still further in refutation of the second objection, 
we might suggest a second change. Some income 
tax attorneys have long maintained that it is im- 
proper to tax capital gains at all. They point out 
that capital gains are not taxed in England but they 
do not point out that, in England, there is no such 

(Continued on page 391) 














































































































































































































































































































































































































































































































































































































Sales Tax Provisions of the New 


~ Revenue Act 


By HERMAN J. GALLoway * 


ITH the enactment of the Revenue Act of 
\ \ 1932, Congress finished a difficult task, but 
the taxpayer is confronted with the necessity 
of finding out what it means and what inroads will 
be made on his already depleted pocketbook. Little 
of precedent is to be found for much that may hap- 
pen on this score in the matter, particularly of the 
interpretation of the new sales tax and miscellaneous 
tax provisions. The Bureau of In- 
ternal Revenue has issued regula- 
tions under the new Revenue Act, 
but these regulations are not final 
or conclusive upon taxpayers. In 
so far as regulations are in any 
manner contrary to the law, or are 
unreasonable, or if they undertake 
to tax articles which the law itself 
does not tax, it is presumable, on 
the basis of past court decisions, 
that such regulations will not be 
sustained. 

A large number of the provisions 
of the new Revenue Act relating 
to taxes on incomes and estates are 
exactly like the provisions of pre- 
vious tax statutes, and the taxpayer 
as to all such has the benefit of 
some years of acquaintance with 
their significance. There is a large 
mass of court decisions construing 
and interpreting many of the provi- 
sions of the earlier statutes. In 
fact, there has been so much con- 
clusive adjudication of the provi- 
sions of the Revenue Acts relating to income taxes 
that one official of the Government who deals with 
a large amount of tax litigation recently said that 
today the income tax provisions rarely offer any 
new, novel or really interesting questions. 

While that opinion may be appropriate to the 
income tax provisions of the Revenue Act of 1932, it 
does not apply in the case of the new excise or “sales” 
taxes. Neither taxpayers nor the Treasury Depart- 
ment can find much in the way of experience or 
court decisions to aid them in deciding the intent 
of Congress where the law relating to excise taxes 
is not clear. Few, if any, court decisions are pre- 
cisely in point. There may be, however, some which 
are helpful by way of analogy. 

Many of the articles or facilities subject to excise 
taxes under the Revenue Act of 1932 are new fields 
of taxation by the Federal Government. Some of 
them have been previously taxed, and in these in- 
stances there are some court rulings to guide and 
assist the taxpayer. For example, under the 1918 

* Formerly Assistant Attorney General of the United States in charge 


of tax and other cases before the Court of Claims; member of the 
District of Columbia Bar. 
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and 1921 Acts there was a Federal tax on candy and 
there are court decisions holding that milk chocolate 
in certain of its forms and “cracker-jack” are tax- 
able under those Acts. Earlier taxing statutes also 
laid excise taxes upon passenger automobiles, auto- 
mobile trucks and parts and accessories therefor. 
Controversy developed in connection with the tax 
upon parts and accessories, one of the principal ques- 
tions being what constitutes a “part” 
or “accessory” within the meaning 
of the statute. In almost all of such 
cases the contention was made that 
the article involved was susceptible 
of uses other than as an “accessory” 
or “part” of an automobile and was 
therefore not taxable. There was 
lack of harmony in the decisions by 
the various courts and finally the 
Supreme Court of the United States 
in May, 1930 (although this tax had 
been in existence since 1918) in one 
decision considered five separate 
cases that had previously been de- 
cided against the taxpayers by the 
Court of Claims. Two of these 
cases involved storage batteries, an- 
other involved gascolators, another 
gears, flexible shafts and housings 
used as replacement parts for 
speedometers, and the other bars, 
brackets and fittings used as re- 
placement parts on bumpers. 

The Supreme Court laid down 
the rule that “articles primarily 
adapted for use in motor vehicles are to be regarded 
as parts or accessories of such vehicles, even though 
there has been some other use of the articles for 
which they are not so well adapted.” Under this 
ruling many articles were relieved of the taxes where 
it has been established as a fact that the articles 
were not primarily adapted for use on motor vehi- 
cles, but were and long had been used for various 
other purposes or were commercial articles sold for 
general use and were equally adapted to uses other 
than as parts or accessories for motor vehicles. 

These points of previous litigation support the 
belief that many similar questions will arise under 
the new Revenue Act involving many, if not all, of 
the excise taxes levied on other articles covered by 
the Revenue Act of 1932. The suggestion of some 
questions that may arise will serve to illustrate the 
situation. 

Section 604 imposes upon the sale by the manu- 
facturer, producer or importer a tax equal to ten 
per cent of the sales price upon “articles made of 
fur on the hide or pelt or of which any such fur is 
the component material of chief value.” Article 24 
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of Regulations 46, issued by the Treasury Depart- 
ment under this provision of the statute, interprets 
the application of the tax in part as follows: 

The tax attaches to an article where the component ma- 
terial of chief value is fur on the hide or pelt. Accord- 
ingly, in order to ascertain if the tax applies in the case 
of any article, it must be determined whether the value of 
the fur on the hide or pelt is exceeded in value by any other 
single component material exclusive of labor charges for 
manufacturing or producing the article. For the purposes 
of this tax, the value of a component material is its cost 
to the manufacturer. If a fur-trimmed coat is composed 
of materials, the cost of which to the manufacturer is, 
cloth $10; lining $5; findings (including buttons, braid, 
thread, etc.) $3; and fur-trimming $15; then the cost of the 
fur-trimming exceeds in value any other single material 
and is therefore the component material of chief value 
used in the coat, thus bringing the sale price of the entire 
garment within the scope of the Act. 

It may be seriously questioned whether the stat- 
ute justifies the taxation of an article where the 
value of the fur is less than the value of the other 
component materials, but apparently the Treasury 
Department has resolved all doubts upon this ques- 
tion in favor of the Government. 


Section 605 of the Revenue Act of 1932 imposes 
a tax equivalent to ten per cent of the sale price 
upon certain articles of jewelry when sold by the 
manufacturer, producer or importer. Among the 
articles taxed are “all articles commonly or commer- 
cially known as jewelry, whether real or imitation; 
* * *” Then follows the enumeration somewhat 
more in detail of certain other articles such as pearls, 
precious and semi-precious stones, etc. The Treas- 
ury Department in Article 29 of the regulations re- 
cently issued states that— 

Jewelry in general includes articles designed to be worn 
on the person or apparel for the purpose of adornment 
and which in acordance with custom or ordinary usage are 
worn so as to be displayed, such as rings, chains, brooches, 
bracelets, cuff buttons, necklaces, earrings, beads, etc. The 
tax attaches to such articles regardless of the substance 
of which made and without reference to their utilitarian 
value of purpose. 

Just what there is in the statute to justify disre- 
garding the question of the utilitarian value or pur- 
poses of articles is difficult to see. This question 
may result in the determination that an article is 
not one for the purpose of adornment even though 
in accordance with custom or ordinary usage it is 
worn so as to be displayed, if it was conceived and 
contrived solely for a useful purpose which required 
that the article be visible upon the person or clothing 
of the wearer. 

Perhaps some of the most interesting questions 
almost certain to arise from these new excise taxes 
will come from the provisions relating to the tax 
on toilet preparations. Section 603 of the statute 
imposes a tax equivalent to ten per cent of the sale 
price upon the sale by the manufacturer, producer 
or importer of all “perfumes, essences, extracts, toilet 
waters, cosmetics, petroleum jellies, hair oils, pomades, 
hair dressings, hair restoratives, hair dyes, tooth 
and mouth washes (except that the rate shall be 5 
per centum), dentifrices (except that the rate shall 
be 5 per centum), tooth pastes (except that the rate 
shall be 5 per centum), aromatic cachous, toilet 
soaps (except that the rate shall be 5 per centum), 
toilet powders, and any similar substance, article, 
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or preparation, by whatsoever name known or dis- 
tinguished; any of the above which are used or 
applied or intended to be used or applied for toilet 
purposes.” 

It will be noted that the law designates certain 
specific articles and then says, “and any similar sub- 
stance, article, or preparation, by whatsoever name 
known or distinguished; any of the above which 
are used or applied or intended to be used or applied 
for toilet purposes.” The word “toilet” has been 
defined in the dictionaries as meaning (1) “The 
process of dressing oneself, formerly especially of 
dressing one’s hair”; (2) “Act or mode of dressing, 
or that which is arranged in dressing.” 


Article 22 of the new regulations under this sec- 
tion of the statute provides: 


The tax attaches to the sale by the manufacturer of the 
articles enumerated in section 603 and similar articles com- 
monly or commercially known as toilet articles, which are 
used or applied, or intended to be used or applied, for 
toilet purposes. Any article advertised or held out to 
be suitable for toilet purposes, or for any purposes for 
which the articles enumerated in the Act are customarily 
used, will be subject to the tax, regardless of the name by 
which it may be known or distinguished. The tax attaches 
to the sale by the manufacturer of all preparations which 
are used or applied or intended to be used or applied for 
toilet purposes or used in connection with the bath or care 
of the body, or applied to the clothing as a perfume or 


' to the body as a toilet article. The fact that any particular 


product, preparation, or substance coming within the scope 
of the Act may have, or be held out to have, a medicinal, 
stimulating, remedial, or curative value does not exempt it 
from the tax, if it is commonly used as an adjunct to the 
toilet or for toilet purposes. 

Illustrative of the questions that may arise, let us 
take the case of articles which have medicinal prop- 
erties or antiseptic and germicidal qualities, and are 
used as antiseptics and preventives of disease and 
infection, but which are also commonly applied as 
mouth washes, deodorants and for other “toilet” 
purposes. In many instances these articles may be 
equally adapted to all of such uses. Does such an 
article, under the law, classify as a “toilet” prepara- 
tion? 


Many soaps, soap powders or soap flakes are 
equally adapted to use either on the skin or hair or 
to the cleansing of fabrics, especially finer and more 
delicate fabrics. With reference to soaps Article 22 
of these regulations provides that— 


Toilet soap is taxable whether in the form of a liquid, 
semi-liquid, paste, flake, powder, or cake. Soaps and soap 
powders advertised or held out as suitable for toilet pur- 
poses or for application to the body, or parts of the body, 
as cleansing agents are taxable. Toilet soap advertised 
or held out as having medicinal properties, medicated toilet 
soaps, shaving soaps, creams, and powders, and shampoo 
soaps and soap powders are taxable. A soap used chiefly 
for removing grease and stains from the hands, though 
capable of incidental use for cleaning kitchen utensils, is 
taxable as a toilet soap. Soaps which are made, advertised, 
held out, and sold primarily for general cleaning or laundry 
purposes, but which may have an incidental and trivial use 
as a toilet soap, are not taxable unless advertised or held 
out as suitable for toilet purposes. 


Here the Bureau of Internal Revenue recognized 
at least a limited application of the rule of the use 
to which an article is primarily adapted. 

We are helped but little by any judicial definition 
of a toilet article or a toilet preparation. “Toilet 
soap” as used in certain tariff statutes was defined 
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in an opinion rendered by one of the lower courts a 
number of years ago. “A toilet soap,” it was stated, 
“is used as a detergent for cleansing purposes only 
* * *” “A medical soap is one used for remedial 
purposes * * *.” 


Although few specific judicial rules are available, 
there are, however, some general rules established 
by the courts in the consideration of tax statutes 
which are helpful in the present uncertainties relat- 
ing to these excise taxes. It is well established by 
many decided cases that any ambiguity in taxing 
statutes are (except where a limitation of govern- 
mental taxing power is at issue) to be construed 
most favorably to the taxpayer and that such stat- 
utes will not be extended by implication beyond the 
clear import of the language used. The Treasury 
Department cannot by regulation alter, amend or 
change a revenue law; hence, an article cannot by 
regulation be made taxable unless it is taxed by the 
law. Courts have generally followed the rule that 
words used in a tax statute are to be construed in 
their ordinary and literal meaning. 


In view of what has been heretofore said, it is 
probable that the ultimate test of whether an article 
is taxable is whether it is primarily adapted to one 
of the uses made taxable by the statute. If it is 
equally adapted to other non-taxable uses, it is dif- 
ficult to see how, under the rulings of the Supreme 
Court of the United States in the motor part cases, 
such articles should be taxed. Of course the motor 
part cases are not direct precedents for all questions 
involved, but the analogy is close if not controlling. 
Each case probably will turn upon the facts applica- 
ble to each article involved and the final determina- 
tion whether a given article is taxable under the 
law will depend upon ascertained facts and applica- 
tion of the law to such facts. 

These taxes are laid on the sale of the articles 
in question by the manufacturer, producer, or im- 
porter. It is quite probable that questions will arise 
as to who is a manufacturer. Article 2 of Regula- 
tions 46 states that “the term ‘manufacturer’ is used 
to include ‘producer’ and ‘importer’.” Article 3 re- 
quires the tax to be paid by the manufacturer, pro- 
ducer, or importer. Article 4 in part, says: 

Who is a manufacturer or producer? As used in the 
Act, the term “producer” includes a person who produces 
a taxable article by processing, manipulating, or changing 
the form of an article, or produces a taxable article by 


combining or assembling two or more articles. 
* * * * 


A manufacturer who sells a taxable article in a knock- 
down condition, but complete as to all component parts, 
shall be liable for the tax under Title IV and not the person 
who buys or assembles a taxable article from such com- 
ponent parts. 

Courts have frequently been called upon to deter- 
mine what is “manufacture,” or who is a “manufac- 
turer” under various statutes both state and Federal. 

It was said in one decision that manufacture is 
the production of some new article by the applica- 
tion of skill and labor to the raw material. Another 
decision quotes the Century Dictionary definition to 
the effect that manufacture is production of articles 
for use from raw or unprepared materials by giving 
these materials new forms, qualities, properties, or 
combinations, whether by manual labor or by 
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machinery. Another court quotes the definition given 
in the Worcester Dictionary that manufacture is the 
process of making anything by art or reducing mate- 
rials into a form fit for use by hand or by machinery. 
This case also quotes the Standard Dictionary defi- 
nition that manufacture is*the making of wares or 
other products by hand or by machinery or by other 
agencies, and, after quoting these definitions, the 
court holds that a cotton press, the effect of the 
operation of which is only to compress, rebind and 
recover the original bales of cotton so as to change 
the form, size and condition of the bales and to 
make them more convenient for transportation, is 
not considered manufacture. One court decision 
says that a manufacturer is one who is engaged in 
making materials, raw or partly finished, into wares 
suitable for use. 

There has been a great variety of situations sub- 
mitted to the courts and a brief summary of a few 
of the determinations may be of interest. It has 
been held that the canning of apples is manufacture, 
and that the creosoting of timber is not manufacture. 
A laundry which washes, irons, starches and polishes 
cuffs for a manufacturer before sale was held to be 
a manufacturer. A milk company that bought milk, 
bottled and pasteurized the same was held not to 
be a manufacturer. In one case it was held that a 
mineral water company that owned mineral wells 
and bottled the water and carbonated the same was 
a manufacturer. However, in another case it was 
held that the distillation of water to cleanse it of 
impurities is not manufacture, and again in another 
case it was held that the pasteurizing of milk only 
to cleanse and free it from germs is not manufacture. 
Another court has held that one who purchases 
staves, heads and iron hoops for barrels and sets up 
the component parts which have been prepared for 
completing the barrels is not a manufacturer. The 
cutting of ice from a pond or river, storing the same 
and later selling it is not manufacture. In two 
cases, in different jurisdictions, it is held that the 
roasting of coffee is not manufacture. In one juris- 
diction it is held that the slaughter of animals and 
the preparation of meats for market is manufactur- 
ing, but in another jurisdiction a contrary conclu- 
sion was reached. The Supreme Court of the United 
States in one case held that the application of labor 
to an article either by hand or mechanism does not 
make the article necessarily a manufactured article 
and that they are not manufactured articles until 
they have been manufactured into new or different 
articles having a distinctive name, character, or use. 
In another case it was held that to constitute man- 
ufacture there must be a transformation and that 
mere labor bestowed on an article even though ap- 
plied by machinery will not make it a manufacture 
unless it has progressed so far that its transforma- 
tion causes the article to become commercially known 
as another and different article from that by which 
it began its existence. In another case it was said 
that every alteration in an article does not confer on 
it a new character as a manufacture and that to 
constitute a new and different article it must be so 
changed as to have a prospective and specific use in 
its new state. 

(Continued on page 386) 













lu- 
ed 
or 
ot 
cle 
til 


HE prominent part which the American Bar 
Association has taken in guiding Federal tax 
legislation is indicated in the report made by 

its Special Committee on Federal Taxation for pres- 
entation at the 55th annual meeting of the Associa- 


tion in Washington, D. C., October 12-15, 1932. The 
report follows: 


The activities of your committee on Federal Taxation 
during the past year have necessarily centered around the 
legislative discussions which resulted in the enactment of 
the Revenue Act of 1932, signed by the President of the 
United States on June 6, 1932. 


Your committee has, however, had conferences with the 
Chairman of the Board of Tax Appeals and other members 
of the Board, as to proposed procedural improvements 
affecting practice before that board, and the Commissioner 
of Internal Revenue and other treasury department officials 
as to procedural matters. Satisfactory progress was made 
in these conferences. The interest and cooperation of this 
Association, through your committee, was cordially wel- 
comed; and our suggestions were given a reasoned con- 
sideration. 

The interest, however, of all government officials con- 
cerned with the administration of the Federal revenue laws 
has, during the past year, been centered upon the revision 
of the revenue law, which was pending. In the fiscal year 
ending June 30, 1931, the Federal Government has a current 
deficit of upwards of $900,000,000. During the fiscal year 
which ended June 30, 1932, the current deficit of the Federal 
Government was approximately $2,885,000,000. 

Faced with the obvious need of balancing the Federal 
budget to avoid the recurrence of such enormous deficits, 
and limited by the political difficulties impeding radical 
reduction of governmental expenditures, the Congress final- 
ly evolved the Revenue Act of 1932. This measure is not 
and could hardly be expected to be free from criticism, 
either as to tax policy or administrative provisions. The 
urgent necessities of the situation limited the responsive- 
ness of the Ways and Means Committee in the House and 
the Senate Finance Committee to suggested changes in the 
drafts under consideration, where such changes might tend 
to reduce the expected revenue, even where otherwise per- 
suasive considerations of equity and fairness were urged in 
support of such reasonable adjustments. 

Your committee filed formal memoranda and supplemen- 
tal letters with the Ways and Means Committee of the 
House and the Senate Finance Committee and appeared 
at hearings before each of these committees, in an endeavor 
to preserve and secure fair and equitable provisions as to 
the application of the taxes determined upon and particu- 
larly as to the administration of the law imposing such 
taxes. These efforts were in part successful and in part un- 
successful. The conditions were by no means favorable 
for the formulation of careful and well-considered enact- 
ments. The administrative gaps in the new law are regret- 
table and would have been remedied under less hurried and 
hectic circumstances of legislation. 

Your committee was successful in securing the elimina- 
tion in the Senate, of the unfair provisions as to capital 
losses embodied in Section 23, Subdivisions (r) and (sy of 
the House Bill. These provisions were revised, at the in- 
stance of the Senate Finance Committee, after your com- 
mittee had appeared and called to their attention the House 
provisions, as unfair and unwise in their application. 

Your committee also took an active and effective part 
in the successful effort to eliminate from the Senate draft 
the proposed Section 12 (e), which would have imposed a 
discriminatory tax of 80 per cent on earned income in ex- 
cess of $75,000. This would have operated with probably 
unintended unfairness as to professional income. As this 
Association had for a long time urged the principle that 
there should be a differential in favor of earned income, a 
discriminatory provision which taxed earned income at a 
rate substantially in excess of that applied to similar in- 
comes derived from speculation or investment, was deemed 
a subject of authorized protest by your committee. The 
active cooperation of state and local bar associations was 
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invited and secured, through the cooperation of this Asso- 
ciation, and an effective protest was registered with the 
Senate. Ultimately the entire provision was eliminated. 

Your committee failed to secure the ultimate retention 
in the act of the allowance against earned income, which 
has been a part of the fiscal policy since the Revenue Act 
of 1924. This Association, through this committee, has 
urged this principle upon Congress from time to time dur- 
ing the past decade. The principle was preserved to a lim- 
ited extent in the bill, as passed by the House, but was 
eliminated in the Senate draft, and is not provided for in 
the Revenue Act of 1932 as signed by the President.. This 
action was the result solely of a felt need of securing addi- 
tional revenue at almost any sacrifice of sound and salu- 
tary principle, and should not be regarded as constituting 
in any sense a final legislative rejection of the principle 
that under a tax based upon net income, the man who earns 
his income by personal services is entitled in common fair- 
ness to some allowance, corresponding to those given the 
business man against the depreciation and retirement of 
his productive plant. 

Your committee also sought, unsuccessfully, to combat 
the provision introduced at the last moment in the so- 
called “Economy Bill,” as a part of the Legislative Appro- 
priation Bill, reducing the rate of interest to be paid by 
the Federal Government on refunds of taxes unlawfully 
collected, from 6 per cent to 4 per cent. No corresponding 
change was made in the rate of interest which taxpayers 
are required to pay on additional taxes assessed against 
them. This still stands at 6 per cent. 

Undoubtedly many members of the Bar have advised 
clients, during the past decade, to pay Federal taxes in dis- 
pute, in reliance upon the established Federal policy to re- 
fund such improperly collected taxes with 6 per cent 
interest. The Conference Committee, upon whom your 
committee urged that this retroactive change in interest 
rate constituted a breach of good faith, was not responsive 
to such argument, as the change offered an opportunity for 
a substantial reduction in Federal outlays without the seri- 
ous political consequences involved in most curtailments 
of expenditure. 

he recommendations submitted by your committee at 
the head of this report may warrant some further com- 
ment: 

As to the first and second recommendations, it seems 
clearly desirable to continue the existence of a Commit- 
tee on Federal Taxation, under the disinterested auspices 
of this Association. The Revenue Act of 1932 in the opin- 
ion of many is unlikely to accomplish its purpose of bal- 
ancing the Federal budget. If this proves to be the case, 
Congress, when it convenes in December, must again take 
up the task of tax legislation, and the interests of our 
profession and the public will again be deeply involved 
therein. 

During the next few years, the American system of gov- 
ernment will receive perhaps a still more crucial test, de- 
pending on its ability to deal intelligently and effectively 
with the allied problems of taxation and of reduction in 
governmental expenditures. When such measures are 
under consideration, hearings held by the responsible com- 
mittees of the House and Senate are largely attended by 
persons representing special industrial interests or eco- 
nomic groups, which would be affected unfavorably by some 
narrow aspect of the measure as proposed. There is little 
disinterested representation, or appearance of those who are 
in position to advise and help as to the broader phases or 
as to sound administrative provisions. There is a definite 
field of genuine usefulness for a committee representing 
the American Bar Association, motivated solely by a de- 
sire to help bring about clear, workable, and fair tax legis- 
lation. All members of this Association are called upon 
from time to time to advise business men as to the scope 
and effect of the Federal tax law, and the tax law now 
affects every ramification of business and professional life. 
The organized Bar can and should be of deliberative as- 
sistance in these matters. The interest and activity of this 
Association in matters of Federal taxation should in our 
judgment be increased; there is no more fruitful field for 
useful study and remedial recommendations. We may need 
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to develop within this Association the forum for more 
intensive study of tax law. 

The third recommendation asks merely for a reiteration 
of a principle consistently’approved by the Association as 
to the rate of taxation upon earned income. 

The fourth and fifth recommendations have to do with 
a specific instance of unjust retroactive legislation enacted 
by Congress, and authorize the committee to oppose gen- 
erally retroactive provisions in Federal tax statutes, where 
they are of a nature to work injustice, through the public 
and the bar having justifiably relied on the pre-existing 
legal status. 

The sixth recommendation made by this committee, asks 
that this Association take a position as to a matter which, 
a decade ago, might perhaps have been regarded as of sec- 
tional and political importance, and not within the field 
of advisable action by this Association. 

The experiences of the past decade, however, have clearly 
demonstrated that taxes on net income, at high rates, 
while tremendously valuable sources of revenue for emer- 
gencies, are not suitable as a main source of revenue under 
peace time conditions. Being based on net income, and at 
progressive rates, any substantial shift in general business 
causes a sharp increase or decrease in tax revenues, in 
geometrical ratio to the change in general business. We 
are now witnessing the deplorable consequences of such 
a fiscal system. 

Undoubtedly, taxes on net income will continue to fur- 
nish a substantial part of our Federal revenues. Other 
more stable sources of revenue need to be carefully worked 
out, and embodied in our revenue laws, so as to decrease 
relatively the dependence on taxes on net incomes. In no 
field of legislation, is a return to sound standards and prin- 
ciples more essential than in the field of Federal taxation 
and its kindred field of lessening Federal expenditures. Ac- 
tion by this Association, as suggested in the sixth recom- 
mendation of this committee, will, it is believed, strengthen 
the hands of those members of the Congress who are 
earnestly working toward an improved fiscal policy for the 
Federal Government under present conditions of stress. 


Following are the recommendations submitted to 
the American Bar Association: 


1. That the Committee on Federal Taxation be contin- 
ued as a special committee. 

2. That the Committee on Federal Taxation be author- 
ized to continue its efforts toward securing uniform and 
improved administrative and procedural provisions in the 
Federal revenue acts and the rules and regulations promul- 
gated pursuant thereto. 

3. That the Committee on Federal Taxation be author- 
ized to continue its efforts to preserve in the Federal rev- 
enue acts, the principle originally urged by this Association 
and embodied in our law since the Revenue Act of 1924, 
that earned income should be taxed at a lesser rate than 
income derived from the employment of capital. 

4. That the following resolution be adopted by the As- 
sociation: 


“Resolved, That the American Bar Association regards 
Section 319 of the Legislative Appropriation Bill, en- 
acted by the present Congress and signed by the Presi- 
dent on June 30, 1932, which reduces the rate of interest 
allowed by the Federal Government on the refund of 
taxes improperly collected from 6 per cent to 4 per cent, 
without any corresponding reduction in the rate of 
interest payable by the taxpayer on additional assess- 
ments, as unwise and unjust, at least in its retroactive 
application to the refund of tax payments heretofore 
made, in that the public and the bar have properly re- 
lied and acted upon the basis of a definite and settled 
policy of the government as to the rate of interest on 
such refunds; and that the Committee on Federal Taxa- 
tion of this Association be authorized to convey the 
substance of this resolution to the members of Congress 
and to endeavor to secure the repeal of said Section, 
and the reinstatement of the provisions of law thereto- 
fore existing.” 

5. That the Committee on Federal Taxation be author- 
ized actively to oppose from time to time any retroactive 
provisions in proposed measures as to Federal revenue, 
where the circumstances are such that the public and the 
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Bar have relied and acted on the basis of the previously 
existing state of law, and the retroactive feature is there- 
fore likely to work injustice. 


6. That the following resolution be adopted by the As- 
sociation: 


“Resolved, That the Committee on Federal Taxation 
of the American Bar Association be authorized to ex- 
press to the Ways and Means Committee of the House 
of Representatives and to the Senate Finance Com- 
mittee, the view of this Association that the experience 
of the past decade has sufficiently indicated that the 
revenue acts passed by Congress during that period have 
involved too great a dependence for our Federal rev- 
enues upon taxes upon net income at high rates; that 
this fiscal policy has, during prosperous years, encour- 
aged excessive governmental expenditures, because of 
the resulting rapid increase in Federal revenues, while 
in times of depression, this policy has produced large and 
unexpected Federal deficits, and has led the Congress 
to turn to untried and hastily devised forms of emer- 
gency taxation, prejudicial to prompt economic recovy- 
ery; and that the Congress should endeavor, in future 
revisions or amendments of the Revenue Act of 1932, 
to decrease substantially the dependence for revenues 
on taxes on net incomes and to secure a larger propor- 
tion of the necessary Federal revenues from forms of 
taxes less susceptible to sharp fluctuation as a result of 
changes in general business and professional activity.” 
The members of the A. B. A. Committee on Fed- 

eral Taxation are: Robert E. Coulson, Chairman, 
Louis A. Lecher, Harry C. Weeks, Richard S. Doyle, 
Harry Kutscher, Percy W. Phillips, and Herbert 
Pope. 


National Tax Association Holds 
Annual Conference 


URRENT state and local tax difficulties pro- 
F vided a live subject for discussion at the 

twenty-fifth annual conference on taxation un- 
der the auspices of the National Tax Association, 
which was held at Columbus, Ohio, September 12-15, 
1932. 

The program, as in the past, covered a wide range 
of subjects, and was directed by leaders in the tax 
field. 

Prof. Charles J. Bullock, chairman of the commit- 
tee to consider a revision of the report on a model 
system of state and local taxation, reported that the 
committee will be ready to report much progress 
at the 1933 convention and that action could be 
taken by 1934, if plans work out as now contem- 
plated. 

A resolution was adopted which expresses the 
opinion that the existing Federal statutes “limiting, 
restricting and we believe in effect prohibiting states 
from imposing reasonable taxes in any form” upon 
national banking associations and upon their shares 
in the hands of holders, should be amended, and that 
in lieu thereof Congress should enact a statute ex- 
tending to states the power to tax such associations 
“by the employment of such methods under their 
own systems of taxation as they may consider de- 
sirable, limited only by the provisions of the Four- 
teenth Amendment to the Constitution of the 
United States, provided that such taxation does not 
impose a greater burden than is assessed or imposed 
by the taxing state upon the property, income 
and/or the shares of banks organized and existing 
by authority of the taxing state.” 

(Continued on page 390) 
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LTHOUGH a disinclination on the part of Congress 

at the coming short winter session to enter upon such 

a formidable task as that involved in new internal 
revenue legislation may be expected, the probability that 
such action may nevertheless be necessary has been in- 
creased by the failure of the Revenue Act of 1932 thus far 
to produce revenue in line with estimates. By the time 
Congress meets in December collections for five full months 
since the new taxes went into effect will be available for 
determination as to whether the desired end of a close 
approximation to a balanced budget for the current fiscal 
year and the year following is in reasonable prospect of 
realization. 


In August, the last full month for which figures are 
available, the 24 new excise taxes and stamp taxes netted 
only $20,942,000, which was at an annual rate of less than 
$250,000,000, whereas the estimated collections were 
$604,000,000. The total revenue receipts from all sources 
during August were $79,940,310, an increase of $11,546,170 
over collections for the same period in 1931. Income taxes 
brought in only $15,083,057, or $10,128,676 less than during 
August, 1931. 

Only the tax on boats and the levy on safe deposit boxes 
yielded during August amounts equal to the Treasury 
estimates. While July, the taxing period on which are 
based the August returns, was a slow month in business, 
yet the Treasury Department apparently believes that the 
new tax bill may not be sufficient to wipe out the huge 
deficit, which had reached $395,788,700 on September 19th. 
The Federal gasoline tax led the list of income producers, 
netting $8,944,875. The check tax levy was the second 
largest producer, with $3,364,251. Tires and tubes, pro- 
ducing $1,587,732, came third. No other new tax produced 
$1,000,000, although ten of the new levies, according to 
Treasury estimates, should yield at least $1,000,000 per 
month. 

The check tax, the manufacturers’ sales taxes and the 
stamp tax seem to have occupied the center of the taxation 
stage during the past month. 

The fact that the revenue produced by the check tax 
during July compares favorably with that produced during 


the nine days in June indicates that the wholesale avoid- 
ance of this levy which was confidentially predicted pre- 
viously has not taken place. It is understood that many 
of the banks in the West refuse to consider orders of the 
Brownell type, that is, orders drawn on a company’s treas- 
urer and made payable at a bank, to be non-taxable, despite 
the “out” offered by the Treasury Department in T. D. 
4334, which made such orders non-taxable if the bank was 
under no obligation to pay them and if it had no authority 
to charge the account of the drawer. Many banks in the 
East, however, are entering into agreements with their cus- 
tomers to satisfy the provisions of this Treasury decision. 
The manner employed is either by a formal agreement or 
by letters addressed to the banks, which read somewhat 
as follows: 


“We are drawing orders on our treasurer, and should 
any of these orders be presented to your bank, we will 
appreciate your paying them and advising us at the end 
of each day the total amount thereof, for which we will 
issue our check to cover. We will not hold your bank 
responsible in any way for payment or non-payment of 
these items. It is understood that these orders will be 
handled as collection items and are not to be charged 
against our account.” 


Many of the banks believe that the general use of orders 
of the Brownell type entail complications and an expense 
of handling for collection which will be much in excess 
of the tax. They point out that the greater bulk of checks 
is collected through the Federal Reserve banks under regu- 
lations prescribed by the Federal Reserve Board and rules 
laid down in the check collection circles of the Federal Re- 
serve banks, themselves. Generally speaking, only checks 
drawn on banks, and government checks and warrants 
drawn on the Treasury, are regarded as cash items for 
which no collection charges are made. It is doubtful at 
the present time whether the reserve banks will be willing 
to accept indiscriminately for handling as cash items, drafts 
drawn on persons other than banks, and it is the opinion 
of well informed bankers that unless the orders designate 
some bank as a place of payment and that bank has agreed 
to make payment upon presentation to it in regular course, 


COMPARATIVE STATEMENT OF INTERNAL REVENUE COLLECTIONS FOR THE MONTH OF AUGUST 


1932 
$15,083,057.14 
2,779,067.53 
141.02 
528,800.22 
8,217.66 
§,712.27 


1931 
$25,211,733.99 
2,614,433.26 


629,438.43 
17,495.17 
8,114.38 


61,906.51 
1,375,981.28 
28,564,019.36 
Snuff 505,243.83 
Tobacco, chewing and smoking 5,176,530.27 5,130,909.71 
Cigarette papers and tubes 161,955.92 104,448.67 
Miscellaneous, relating to tobacco 47.00 339.38 
Issues of stocks, bonds, etc. ........... 875,175.35 1,509,445.59 
Transfers of capital stock, etc. ........ 1,332,918.39 2,021,795.77 
Future delivery 89,890.19 215,051.68 
Playing cards 263,767.50 264,654.40 
Yachts and boats 59,701.62 
Lubricating oils 822,775.50 
Brewers’ wort, malt, grape concentrates, 
etc. 356,217.20 
Matches 49,412.88 
Gasoline 8,944,875.38 
Electrical energy 967,612.36 
Tires and tubes 1,587,732.99 
Temet preparatiota, Ge. 2... 2. ei e's 439,784.70 
284,812.09 


Nonbeverage spirits 
Wines, cordials, etc. ......... a sier<' ale ieins 
Grape brandy for fortifying wines 


78,672.54 
1,082,909.84 
28,678,802.69 
504,297.07 


NES OB hi n.5 5 < obs shane Yon co we $ 
Automobile trucks 


Admissions 


1932 
81,692.52 
101,343.91 
866,655.64 
224,241.61 
76,445.47 
177,090.77 
125,012.39 
‘27,673.18 
5,021.91 
10,663.16 
176,762.09 
337,462.52 
105,425.92 
252,178.77 
180,464.91 
3,364,251.06 
5,796.25 
3,549.10 
37,469.40 
83,083.64 
16,674.89 
1,322,695.06 
801,274.59 


Automobiles and motor cycles 

Automobile parts and accessories 

IRL 2 Gat An ncaa calcd ees Sos s 

Mechanical refrigerators 

Sporting goods 

Firearms and shells 

Pistols and revolvers 

Cameras and lenses 

Candy and chewing gum 

Soft drinks 

Telephone, telegraph, radio, etc. ....... 

Pipe lines 

Safe deposit boxes 

CS Oh ee ha arsSar. disins a Sat 

Process butter, mixed flour, filled cheese 

Oleomargarine, colored 

Oleomargarine, uncolored 

Oleomargarine, dealers, special tax 

Narcotics, including special taxes 

i 205,216.13 

Club dues 1,085,417.52 

Other miscellaneous sources, such as in- 
ternal revenue collections in connection 
with —* delinquent under re- 
SORE TAG GIGS 5 os eck as W040 h0i0 25,735.28 


$68,394,139.65 


48,133.77 
$79,940,310.43 
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such orders would not be collectible at par but on the 
contrary would be subject to exchange charges which 
would amount to very much more than the tax. 


The following extract from Circular No: F-6 of the Fed- 
eral Reserve Bank of Atlanta entitled “Collection of Ma- 
turing Notes and Bills, or Other Non-Cash Items” indicates 
the attitude of the Federal Reserve prior to the enactment 
of the check tax: 


“The Federal Reserve banks make no charge for their 
services in collecting non-cash items and, therefore, any 
item payable in a city where there is a Federal Reserve 
bank or branch will be collected at par. 

“It is recognized, however, that any bank selected by 
a Federal Reserve bank as agent to collect any such item 
(except checks and bank drafts) payable outside of the 
Federal Reserve bank and branch cities renders a serv- 
ice, in presenting, collecting and remitting, for which 
a reasonable charge may be made if it cares to do so, 
and when such a charge is made, it will be deducted from 
the amount collected and credit will be given for the 
net proceeds. ; 

“Items sent to the Federal Reserve banks for collec- 
tion are subject to the following charges: 

(1) Any charge made by a collecting bank as agent, 

referred to above. 


(2) A service charge of 15c per item on all collection 
items returned unpaid and unprotested. This 
charge will not apply to items that are protested. 

(3) Expenses incurred for postage and insurance or 
express in forwarding items by registered mail 
or express. 


(4) All telephone and telegraph costs.” 


Admissions Tax 


A MERRY little fight is being built up between the states 
and the Federal Government over the admissions tax 
on the question of the taxability of admissions to athletic 
contests conducted by state institutions. The 1932 Reve- 
nue Act, Section 711 (c) reads as follows: 


“Section 500 of the Revenue Act of 1926, as amended, 


is amended by adding at the end thereof the following 
subdivision: 






11. The following Universities and Colleges have been held to be in- 
tegral parts of the state governments: Lincoln Medical College (See 
McLeod et al. v. Lincoln Medical College, 69 Neb. 550, 96 N. W. 265); 
University of Tennessee (See University of Tennessee v. People’s Bank, 
157 Tenn. 87. 6 S. W. (2d) 328); Purdue University (See Russell v. 
Trustees of Purdue University, 201 Ind. 367, 168 N. E. 529); University 
of California (See Davis v. Board of Regents of University of California, 
66 Calif. App. 689, 693, 227 Pac. 243); University of Michigan (See 
Auditor General v. Regents of University of Michigan, 83 Mich. 467, 
47 N. W. 440); University of Oregon (See McClain v. Regents of Uni- 
versity of Oregon, 124 Ore. 629, 265 Pac. 412); University of Virginia 
(See Phillips v. Rector and Visitors of University of Virginia, 97 Va. 
472, 34 S. E. 66); University of Kansas (See State v. Regents of Uni- 
versity of Kansas, 55 Kan. 389, 40 Pac. 656); University of State of 
Missouri (See Head v. Curators of the State of Missourt, 47 Missouri 
220); University of Alabama (See Trustees of the University of Ala- 
bama v. Winston, 5 Stewart & Porter 17); University of North Carolina 
(See University of North Carolina v. Maultsby, 42 N. C. 257); Uni- 
versity of Nebraska (See University of Nebraska v. McConnell, 5 Neb. 
423); West Virginia University (Hartigan v. Board of Regents of West 
Virginia, 49 W. Va. 14, 38 S. E. 698); University of Kentucky (James 
v. State University, 131 Ky. 156, 114 S. W. 767); Rutgers College (See 
Trustees of Rutgers College v. Morgan, (70 N. J. L. 460, 57 Atl. 250); 
Wyoming Agricultural College (State ex rel. Wyoming Agri. College v. 
Irvine (14 Wyom. 318, 84 P. 90); Oklahoma Agricultural & Mechanical 
College (Oklahoma Agri. & M. College v. Willis (6 Okla. 593, 52 P. 
921); Rhode Island College of Agricultural & Mechanic Arts, Tucker v. 
Pollock (21 R. I. 317, 43 Atl. 369). 

These cases and many others like them hold that incorporated educa- 
tional institutions receiving their property from the state, and looking 
to the state for support, and subject to the control of the state, are 
public corporations, exempt from taxation, immune from suit for tort, 
having the right of eminent domain, and subject to legislative manage- 


ment. 


2. In conducting universities and colleges, states are performing 


strictly governmental functions. not proprietary functions: Sapington, 
B. T. A. Docket No. 51944, 22 BTA 327. (In this case, Goodrich, Board 
Member, said: 

“It must be recognized that state educational agencies lack those 
functions which generally distinguish public corporations which are 
classed as proprietary or fiscal, from those which are essentially 
governmental in character.****** 

“Proprietary functions have not been extended to public corpo- 
rations by means of which the state carries out its educational 

policies. While such institutions may and do hold property, they 
hold it as a public trust and subject to the plenary control of the 
state government. This distinction has been recognized almost uni- 
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‘(e) The exemption from tax provided by subdivision 
(b) (1) shall not be allowed in the case of admissions 
to any athletic game or exhibition the proceeds of which 
inure wholly or partly to the benefit of any college or 
university (including any academy of the military or 
naval forces of the United States).’” 


The Bureau has consistently ruled that the exemption 
previously allowed to athletic contests has been entirely 
removed and that the law does not make any exceptions 
in favor of any state college or university. It considers 
that the state in owning and operating a state university 
and in conducting athletic contests as a part of the program 
of such university, is not engaged in a strictly govern- 
mental function and the Federal Government, therefore, 
has the power to tax such instrumentalities of the state. 


On the other hand, the Attorney Generals of many states 
have ruled that a state college or university is an instru- 
mentality of the state engaged in performing a strictly 
governmental function and, therefore, the Federal Govern- 
ment has no authority to tax them in any manner what- 
soever. They meet the suggestion of the Bureau that the 
admissions tax is not levied on the state institution but 
merely makes it a collection agency of the tax by the 
argument that the Federal Government cannot burden even 
to a slight degree a state instrumentality, and that if it 
was permitted to require the state institutions to collect 


taxes, it would tend to impair the governmental agencies 
under state control. 


The question is of primary importance to the states. The 
charging of admissions to athletic contests is a means em- 
ployed by colleges and universities to defray most of the 
expenses of conducting their physical education programs. 
The imposition of a 10 per cent tax, especially: during the 
depression period, will seriously cut down revenues from 
football games which contribute most, if not all, of the 
income used for the support of other sports. The proba- 
bilities are that the conflict between the states and the 
Federal Government will find its way into the courts al- 
though whether it will do so in time to save a considerable 
portion of the revenue from the present football season 
is doubtful. In view of the importance of the question, a 
few of the leading cases on the question of institutions of 
learning as governmental agencies are added in a footnote.’ 


versally and the authorities generally hold that the dissemination of 
education as carried out by state instrumentalities is not a proprie- 
tary but an essential, governmental function of the state. 

“What is a governmental function depends not upon what was 
so considered at the time the Constitution was adopted, but upon 
the necessity of exercising the function today. Whether it is of 
general public concern is the criterion by which to determine what 
is a governmental function. Public needs vary with the changing 
conditions under which mankind finds itself. New scientific dis- 
coveries, new economic situations, new means of transportation, and 
increased complexity in social relations cause new governmental 
functions to become necessary to the welfare of society. 

* 


“In view of the foregoing it cannot be denied that before the 
Constitution was adopted the several Colonies had recognized 
that the maintenance and operation of schools of both elementary 
and higher grade at public expense was a proper function of Govern- 
ment. Moreover, a review of Congressional policy from the Ordi- 
nance of 1787, through the various land grant acts Restantien in 1826 
to the Purnell Act of 1925, discloses that the Federal Government 
has always regarded education as a proper and essential govern- 
mental function of the states and has repeatedly appropriated Federal 
properties and funds for the support of state educational institu- 
tions.””); Group No. 1 Oil Corp. v. Bass, 283 U. S. 279, 75 L. ed. 
1032 (in which it was assumed that state, in leasing lands for benefit 
of schools, including the University of the state, was performing a 
governmental function); Burnet v. Coronado Oil and Gas Company, 
284 U. S.—176 L. ed. 590 (where same assumption was made, as in 
Group No. 1 Oil case); State ex rel. v. Chase, 175 Minn. 259, 220 
N. W. 951 (“Education being one of those ends and the university 
the premier of the state’s educational system, the system is, in the 
ordinary and functional sense, plainly an agency of the state * * * 
It does not imply that the institution is not a mere instrumentality 
or agency of Government in a functional sense.’’); State v. Clottu, 
33 =e. 409; Farnum’s Petition, 51 N. H. 376; Clark v. Hawarth, 122 

nd. 462. 

Contra: Cf. University of Illinois v. U. S., 54 T. D. 319 (Ct. of 
Customs and Patent Appeals). However, one of the justices of this 
court, in rendering his opinion in a later decision (University of IIli- 
nois v. U. S., 59 T. D. No. 15, p. 34), decided that the University 
in question was performing a governmental function. 

3. Before the enactment of the Federal Constitution, education was 
considered one of the important state functions: 1870 Const. of Mass., 
Sec. 1, Art. I, Chap. V; 1781 Const. of Georgia, Art. 54; 1818 Const. 
of Connecticut, Art. VIII, Sec. 2; 1784 Const. of N. H.; 1776 Const. of 
N. C. Section XLI; 1776 Pennsylvania Const., Sec. 44; 1790 Penn. 
(Footnote continued on next page) 
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Consolidated Returns 


ee confusion has existed over the ques- 
tion of the right of an affiliated group of corporations 
which hitherto has filed consolidated returns to elect for 
the purpose of the 1932 Act to file separate returns. By 
IT 2639 appearing at page 5634 of Internal Revenue Bul- 
letin XI-35 most of the confusion has been dissipated. 


In the case of a corporation with a fiscal year ending in 
1932, which made its return before the date of enactment 
of the 1932 Act, there are at least two opportunities to 
make an election of the manner of filing returns. 


Any corporation with a fiscal year ending in 1932 is 
required by Treasury Decision 4350 to make an amended 
return on Form 1120 (a) on or before October 15, 1932. 
The tax attributable to the calendar year 1931 is found by 
computing the tax upon the income for the entire fiscal 
year under the provisions of the Revenue Act of 1928 and 
by taking the proportion of such tax which the portion of 
the period falling within the calendar year 1931 bears to 
the entire period. The tax attributable to the calendar 
year 1932 is found in the same manner on the basis of the 


computation under the provisions of the Revenue Act of 
1932. 


In making this amended return an affiliated group which 
hereto filed consolidated returns has the option of filing 
either separate or consolidated returns. The election on 
the amended returns does not, however, constitute a bind- 
ing election as to subsequent taxable years unless it is 
filed subsequent to the promulgation of the 1932 consoli- 
dated returns regulations. As it is quite certain that these 
regulations will not be issued prior to October 15, 1932, 
those corporations filing amended returns under T. D. 4350 
will still have another election. 


The first consolidated return filed after the issuance of 
the 1932 consolidated returns regulations will bind the 
taxed group for subsequent taxable years. Of course, a 
tax group which files separate returns may for any taxable 
year file consolidated returns by consenting to the rules 
and regulations provided for them. This necessary con- 
sent may be given merely by filing the consolidated returns. 
No new election may take place unless (1) a corporation 
(other than corporations created or organized directly or 
indirectly by a member of the affiliated group) has become 
a member of the group during a subsequent taxable year 
or (2) one or more of the provisions of the consolidated 
returns regulations have been amended or (3) the Com- 
missioner, prior to the time of making the return upon 
application made by the common parent corporations and 
for good cause shown, grants permission to change. 


In the case of an affiliated group of corporations which 
filed its consolidated return subsequent to the passage of 
the 1932 Act, there exists no option to file an amended 
return on a different basis from that of the original return. 
The reason is that the 1932 Act continues to enforce the 
consolidated returns regulations made under the 1928 Act 
and by the filing of an original consolidated return after 
the passage of the 1932 Act, the taxed group has consented 
to these regulations. The fact that the amended returns 
must be filed on the consolidated basis in case the original 
consolidated returns were filed after the enactment of the 








Footnote 1 (continued) <t 


Const. Article VII, Sec. 1; 1777 Vermont Const.; 1782 Maryland Laws 
—Act of 1782, Chap. 8; 1785 Ordinance of N. Y. Legislature reserving 
school lands. Journals of Congress, May 20, 1875. Cf. also, Farrand, 
Proc. Const. Convention, Vol. III, Appendix A, CCLV, p. 362. 

4. The Federal Government cannot affect adversely either directly 
or indirectly, the untrammelled exercise of State governmental func- 
tions; and may not tax: Property and revenue of municipal corpora- 
tions—U. S. v. Baltimore and O. R. Co., 84 U. S. 17 Wall, 322; income 
derived from state, county and municipal securities—Pollock v. Farmers’ 
Loan and Trust Co., 157 U. S. 429; salaries of the judicial officers of a 
state—Buffington v. Day, 78 U. S. 11 Wall 115; income derived by the 
lessee from the lease of school lands belonging to the state—Burnet v. 
Coronado Oil and Gas Co., 284 U. S. —, 76 L. ed. 590; sales of ar- 
ticles taxed by the Federal Government when sold to state instrumen- 
talities—Indian Motorcycle Co. v. U. S., 283 U. S. 570, 75 L. ed. 1277 
(cf. also cases cited). : ; 

On the other hand, where property of a state or state instrumentality 
or any interest in it has completed passed from the government to the 
purchaser, he can claim no immunity from taxation with respect to it. 
Burnet v. Coronado Oil and Gas Co., 284 U. S. —, 76 L. ed. 590, and 
cases cited. 

The above survey does not pretend to be complete, nor to collect 
the cases supporting the Federal Government’s contention. 
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1932 Act, does not bind the taxed group for subsequent 
taxable years, in case the amended returns were filed before 
the promulgation of the 1932 Regulations. Just as in the 
case of an affiliated group,’ which filed its original returns 
before the enactment of the 1932 Act, it is permitted to 
make the election in the first consolidated returns made 
after the promulgation of the 1932 consolidated returns 
regulations. 

The Bureau is not permitting a corporation or a group 
of corporations to split the fiscal year—that is, to file re- 
turns under the 1932 Act on income earned during that 
part of the fiscal year falling in 1932 and to file returns 
under the 1928 Act on income earned during 1931. The 
tax must be computed in the manner outlined above. 

The Bureau of Internal Revenue is still busily engaged 
in issuing rulings on ambiguous provisions of the 1932 Act. 
To date, it has not yet determined its final attitude on what 
constitutes a manufacturer, although a Treasury decision 
on this question is expected shortly. Some ofgthe most 
important rulings are summarized below. 


The Fur Tax 


HE Bureau has decided that a coat manufacturer, in 

estimating the cost of a piece of fur used on a coat to 
determine whether or not it is the component part of chief 
value, may exclude the amount of the tax on the fur he 
has paid to the manufacturer of the fur. It has further 
clarified the meaning of the term “exclusive of labor charges 
for manufacturing or producing the article,’ used in Ar- 
ticle 24 of Regulations 46 by stating that these words were 
used to make it clear that in computing the cost of the 
materials used in a fur article in order to ascertain whether 
such an article is taxable, such charges for labor cannot 
be considered as “material” within the meaning of the law. 
It gives the following example to illustrate the point: 


“Where articles used in a garment consist of fur cost- 
ing $20; cloth costing $10; buttons costing $5.00 and find- 
ings, etc. costing $3.00, the garment is taxable on the 
entire price for which sold because no one of the other 
materials exceeds in value the cost of the fur used. If 
labor charges in the sum of $25 should be added for 
manufacturing, the article would still be taxable on its 
sales price because the labor charge is not a factor in 
— what is the component material of chief 
value.” 


Tires and Inner Tubes 


ENTALS received from the use of tires and inner tubes 

delivered after June 21, 1932 are taxable, the Bureau 
holds. It cites Section 618 of the Revenue Act which pro- 
vides that for the purposes of Title IV the lease of tires 
and tubes shall be considered the sale of such articles. 
The Bureau has ruled that the tax on tires and tubes sup- 
plied under a mileage contract is incurred at the time when 
such tires and tubes are delivered by the tire manufacturer 
to his customer, and should be computed on the full weight 
of such articles. 


Automobiles, Etc. 


[NCANDESCENT electric bulbs primarily designed and 
adapted for use on automobiles are considered to be 
taxable. This ruling, in view of the decision by the Su- 
preme Court in Universal Battery Company v. U. S., 281 
U. S. 580, and the decision of the Court of Claims in Frost 
Gear and Forge Company v. U. S., — Ct. Cls. —, may be con- 
sidered of doubtful validity. The amount of tax involved, 
however, will be such a minor item that probably little or 
no litigation will arise over the ruling. 


Sporting Goods 

| gee that the game season is opening in most states, 
hunters will be glad to know that the government is 

not going to tax as sporting goods cheek pads and hand 
protectors. Perhaps the diminishing number of game birds 
wish that the Government had decided the other way. 


Our advertisers merit your confidence. Please mention Tue Tax MaGAzINE when writing to them. 
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Malt Syrup 


FEs Bureau is holding that sales of malt products to a 
jobber or dealer who resells them to bakeries, are tax- 
able. The tax under Section 601 (c) (2) is imposed upon 
the sales of malt products by the manufacturer unless sold 
to a baker for use in baking or to a manufacturer or pro- 
ducer of malted milk, etc. Since the dealer or jobber does 
not fall in the exempt class and since there is no way either 
may claim exemption on resales to a baker, the tax applies. 
A manufacturer in order to establish the right to exemption 
on sales to bakeries must obtain from them a certificate 
to the effect that they are bakeries and that the products 
sold are to be used in baking. 


Safe Deposit Boxes 


EGARDLESS of the time at which a lease of a safe 

deposit box was made, if the price of the box was paid 
after June 21, 1932, and if the box was used after that date, 
the tax applies on that part of the price covering use after 
that date. For example, if the renewal of a safe deposit 
box fee was due during May, 1932, but was not paid until 
August, 1932, the tax attaches to that portion of the rental 
paid in August which covers the use of the box for the 
period on and after June 21, 1932. 


Postal Rate Increases Unsatisfactory 


‘THE volume of mail has had such a large decrease since 
the advent of the 3-cent rate for letters that the Post 
Office Department is expected to recommend to Congress 
at the next session the reestablishment of the 2-cent rate on 
letters for local delivery. 

The department originally asked that the 3-cent rate 
be applied only to out-of-town letters. Much revenue 
that formerly came from the mailing of monthly statements, 
direct advertising and other forms of contact with local 
customers by business establishments has been lost as a 
result of the adoption of private delivery at lower cost than 
would be incurred under the 3-cent postal rate. Much of 
this lost business could probably be recovered by a 2-cent 
rate. : 

In an address before the annual meeting of the National 
Association of Postmasters, Walter F. Brown, postmaster 
general, said that notwithstanding the increase in the letter 
and other postage rates, postal receipts were running about 
equal to last year. An additional revenue of from 
$135,000,000 to $150,000,000 annually was anticipated by 
Congress from the rate increases. 

The House Postoffice Subcommittee investigating the 
postal service went on record on September 28 as favoring 
restoration of the two-cent postage rate on first-class mail 
to “provide more revenue and work opportunities.” 

In a statement the subcommittee said that it advocated 
the return of the two-cent rate “in view of representations 
made to the subcommittee at its hearings, the falling off in 
the volume of first-class mail since the three-cent rate 
went into effect, the Postmaster General’s recent public 
statements that the two-cent rate should be restored as 
soon as the postal business warranted it, and the desire 
of the subcommittee to build up mails so as to provide 
more revenue and work opportunities for the postal em- 
ployes and substitutes who are being deprived of employ- 
ment as a result of the decreased postal business.” 


Mississippi Sales Tax Productive 


i. need of many states for additional revenue has 
centered attention on the productiveness of the new 
Mississippi sales tax, which appears to be more than 
meeting expectations. 

Although September collections are reported as having 
been $20,000 less than in August, the returns exceeded the 
estimated average of $166,000 a month by more than 
$12,000. , 

Total collections from the tax since the law went into 
effect May 1 amount to $702,314, which is at the rate of 
$2,800,000 per year, or $5,600,000 for the biennium. The 
estimate for the biennium was $4,000,000. 
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| Court Decisions | 


Community Property—Where a husband and wife 
domiciled in California had a joint bank account from which 
the husband drew funds and purchased property in his 


a. __ 





































































; own name, it is held that the income from such property 
: in 1924 was taxable to the husband, on the authority of 
4 U. S. v. Robbins, 269 U. S. 315. The account was created 
1 with funds earned by the husband from the practice of 
e law. “The fact that the husband deposited the income in 
- question in the same joint account in which the original 
funds were withdrawn to invest in the property to produce 
the income is of no significance. The question is as to 
the status of the income when it was received.”—U. S. 
3 Circuit Court of Appeals, Ninth Circuit, in Stanley Pedder 
d v. Commissioner of Internal Revenue. No. 6722. Decision 
, of Board of Tax Appeals, 20 BTA 11, affirmed. 
r Corporation Affiliation—Deductions from Gross Income. 
it —(1) Three companies are held not to have been affliated 
il for 1920, 1921, and 1922, the requisite “control” by one com- 
11 pany of the stock of the other two not existing. It is 
e held immaterial that one corporation leased all of the 
property of the other two and paid dividends direct to the 
stockholders of the lessor corporations, where the lessee 
corporation did not own substantially all of the stock of the 
lessor corporations, even though a majority of the voting 
stock of the two lessor corporations was voted with the aid of 
on proxies by some individual or individuals acting jointly 
st for all three of the corporations. 
om (2) Expenditures by a taxpayer in 1920 for the mainte- 
on nance of its railroad properties were deductible as expenses 
without reduction for the amount paid to the association 
te by the Director General of Railroads as the result of Fed- 
1“ eral control, the evidence before the Board of Tax Appeals 
i as to the character of the payment by the Director General 
. being held not to warrant such adjustment. 
. (3) Fines paid by the taxpayer in 1920 and 1922 for 
of violation of Federal statutes were not deductible. 
° (4) Lessee under a 500-year lease requiring the lessee 
nt to pay for repairs, taxes and other expenses connected with 
, the leased properties was not entitled to depreciation de- 
ss ductions in 1920 and 1922. 
er (5) Deduction for loss in 1922 on stock acquired by the 
er taxpayer prior to March 1, 1913 in a corporation whose 
ut stock was partly liquidated and retired in 1922 is denied 
- in the absence of evidence establishing a March 1, 1913, 
by value of the stock in excess of the amount received in 
liquidation.—U. S. Circuit Court of Appeals, Eighth Cir- 
he cuit, in Tunnel Railroad of St. Louis v. Commissioner of In- 
ng ternal Revenue; St. Louis Bridge Company v. Commissioner 
ail of Internal Revenue; Terminal Railroad Association of St. 
Louts v. Commissioner of Internal Revenue. 
ed The decisions of the Board of Tax Appeals, 17 BTA 
ms 1135 and 17 BTA 185, were affirmed as to issue (1). Board 
om decision, 17 BTA 1133, was reversed as to issue (2) and 
ce affirmed as to issues (3) to (5). 
ue Fraudulent Returns.—Motion to quash an indictment for 
re assisting in the preparation of a false income tax return is 
‘de granted on the ground that the evidence before the grand 
m- jury was not sufficient to warrant the return of the indict- 
Dy- ment. The evidence showed only that the defendant as 
attorney for the taxpayer was handed the return (admittedly 
false and fraudulent) by the secretary of the corporation 
who had prepared it; that the attorney was assured that it 
was “all right”; and that he then, while the secretary was 
1as still present, called a notary public to jurat the return. 
ew The court asserts jurisdiction, on a motion to quash an 
‘an indictment, to inquire into the evidence presented before 
the grand jury, although being of the opinion that such 
ing —L<-(X&<;(;;;;;]]X]};———I~EE—ES 
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jurisdiction should be “sparingly exercised.”—District Court 
of the United States, So. District of Florida, in The United 
States of America v. H. L. Anderson. 


Refunds of Taxes.—Deftct in claim for refund of 1918 
taxes which failed to state the ground upon which suit was sub- 
sequently brought was not cured by letters asking for a reaudit 
and reconsideration for 1918, written after rejection of the 
original claim and after expiration of the statutory period. 

When the defense to a refund action is based on the fact 
that the claim failed to set forth the grounds relied upon, 
and letters purporting to amend the claim were not intro- 
duced until after the trial, it is not necessary for the 
Government to have pleaded the statute of limitations, but 
under the circumstances, it may be permitted to amend its 
answer and set up the statute. 

Organization of plaintiff corporation by consolidation 
of two corporations is held to have resulted in a new entity 
under New York law, and as plaintiff is a different cor- 
porate entity from the corporation against which the tax 
in question was assessed, the action for refund may not 
be maintained.—U. S. District Court, So. Dist. of New York, 
- — Iron & Steel Corporation v. William H. Edwards, 

. 40-182. 


Stamp Tax.—No stamp tax liability on “sales or trans- 
fers” of stock results to a Minnesota corporation from the 
issue to its stockholders by a Delaware corporation of 
shares of the latter, share for share, upon the surrender by 
the stockholders of their shares in the Minnesota corpora- 
tion. The tax on the new issue had been paid by the 
Delaware corporation but the Commissioner demanded also 
a tax from the Minnesota corporation under Schedule A-3, 
1926 Act, “sales or transfers,” claiming the Minnesota cor- 
poration had a legal right to the new shares which were 
issued to its stockholders. The claim was based, apparently, 
on an agreement between the two corporations that the 
Minnesota corporation should receive one share of the 
Delaware company for each share of the Minnesota com- 
pany which the stockholders might refuse to surrender.— 
District Court of the United States, Dist. of Minnesota, 
in Minnesota Mining & Manufacturing Company, a Corpora- 
tion, v. Levi M. Willcuts, Collector of Internal Revenue. At 
Law No. 2313. Apr. term, 1932. 


Statute of Limitations.—Recovery is denied of overpay- 
ment of 1918 and 1919 taxes where a claim filed after the 
statutory period for filing claims stated as a ground for 
recovery that certain materials used in the taxpayer’s plant 
should have been included in invested capital, whereas a 
rejected timely claim was based on application for special 
assessment. Examination of the facts by the Commissioner 
after the statutory period and his finding that the addition 
to invested capital would have decreased the taxes in the 
amount of overpayment claimed did not constitute a waiver 
of the statute. “The Commissioner would have no au- 
thority to extend the statute of limitations after the ex- 
piration thereof.”"—U. S. Circuit Court of Appeals, Eighth 
Circuit, in Bemis Bros. Bag Company, a Corporation, v. United 
States of America. No. 9415, May term, 1932. Decision of 
District Court, 56 Fed. (2d) 407, affirmed. 

Taxable Corporations.—Decimo Club, Inc., is not exempt 
as a social club under Section 231 of the 1926 Act, inas- 
much as, although its charter indicated that it was a 
nonprofit-making fraternal and social organization, it pur- 
sued a profit-making enterprise, through its adjunct, the 
Apasco Purchase and Sales Corporation.—Court of Chan- 
cery of the State of Delaware, Kent County in Clarence A. 
Southerland, Attorney General of the State of Delaware, upon 
the relation of William H. Snider and Sydney D. Wentworth, 


v. Decimo Club, Incorporated, a corporation of the State of 
Delaware. 


Tax-exempt Income.—Income derived in 1922 to 1924 by 
the lessee of lands belonging to the city of Long Beach, 
Calif., originally acquired by the city for the purpose of 
maintaining a city water plant, and later leased in part for 
oil and gas development, is exempt from Federal income 
tax. “That the city will apply the revenue derived from 
its proportion of the oil produced from its land to municipal 
purposes must be assumed as it has no authority to apply 
such funds to any other purpose; that the amount of this 
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fund will be diminished to some extent by the requirement 
that the lessee pay a tax upon its income derived from the 
sale of its proportion of the oil, is as clear in the case at 
bar as in those cases wherein the right of the Federal or 
State government to tax proceeds from publicly owned oil 
lands has been denied.”—U. S. Circuit Court of Appeals, 
Ninth Circuit, in A. T. Jergins Trust v. Commissioner of 
Internal Revenue and Commissioner of Internal Revenue v. 
A. T. Jergins Trust. No. 6768. Decision of Board of Tax 
Appeals, 22 BTA 551, reversed on this issue. 


Transferees, Tax Liability of —Successor company in re- 
organization is liable for the tax imposed by Section 1002 
of the 1921 Act (an occupation tax payable in advance for 
the privilege of doing business as a cigar manufacturer) 
from the time it was organized (under the laws of Dela- 
ware). The fact that its predecessor, a Pennsylvania cor- 
poration, had paid the tax for a year in advance, and 
ceased doing business after six months, when the Delaware 
company succeeded it, is immaterial, since the two com- 
panies are separate taxable entities.—U. S. Circuit Court 
of Appeals, Third Circuit, in The Congress Cigar Company, 
Inc. v. John W. Hering, Formerly Collector of Internal Reve- 


nue. No. 4740. Decision of District Court, 50 Fed. (2d) 
244, affirmed. 


Valuation of Property—Commissioner’s valuation of 
corporate stock exchanged in 1922 for oil royalties is ap- 
proved as a basis for computing the profit (admittedly tax- 
able) realized in the transaction—in the absence of evidence 
establishing error. “The gain which is taxable is not based 
upon any difference in value between the interest given 
and that received but upon the increase in value of the 
property over the cost to the petitioner while in his hands, 
which increase is. derived as income and taxable as such 
when the property is exchanged for other property having 
a market value and capable of disposition.”—U. S. Circuit 
Court of Appeals, Ninth Circuit, in Matthias W. Wildschutz 
v. Commissioner of Internal Revenue. No. 6729. Decision 
of Board of Tax Appeals, 22 BTA 1140, affirmed. 

Commissioner’s determination of the fair market value 
of corporate stock on March 1, 1913, October 1, 1914, and 
April 26, 1915, as the basis for computing profit from sale 
in 1918, is sustained in the absence of evidence establishing 
error. He used a value approximately 71 per cent of book 
value on those dates, and about 15 times the average earn- 
ings for 1911 to 1915, and 24 times the.dividend rate— 
U. S. District Court, No. District of New York, in Henry 
K. S. Williams v. Cyrus Durey, Collector of Internal Revenue 
for the Fourteenth Congressional District of New York. 


Sales Tax Provisions of the New Revenue Act 
(Continued from page 378) 


While the above cases were all decided under vari- 
ous statutes and to some degree the decisions 
reached were influenced by the spirit, intent and 
purpose of such statutes, and are therefore not at 
all conclusive or controlling upon the meaning of 
the Revenue Act of 1932, to say the least, they dem- 
onstrate the rather wide possibility for the difference 
of opinion as to who is a manufacturer and give 
some general idea of the underlying principles that 
will govern in the determination of this question. 

Many borderline cases might be well suggested 
such as whether a company which buys cold cream 
in bulk, packs it in containers, labels it with its own 
name and sells it as its own product is a manufac- 
turer, or whether that classification is to be given 
to a company which buys lipsticks which are put 
out by another company and after the purchase the 
lipsticks are put into a distinctive trade-marked tube 
or wrapper. Or, again, suppose that a jeweler buys 
a diamond and also buys a mounting and then mounts 
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the diamond and sells it as a ring. Is he to be taxed 
as a manufacturer? 

Under Article 4 of the regulations it is probable 
that any or all of the above may be so taxed, but 
there is a serious question whether the word “manu-. 
facturer” as used in the statute goes so far. 

Section 626 of the Act requires those liable for 
the tax to make monthly returns and that the tax 
shall, without any assessment thereof, be due and 
payable at the time fixed for the filing of the return. 

Article 67 of the regulations requires that there 
should be a separate return for each month and that ' 
such return accompanied by the tax must be filed 6 * ” 
with the Collector of the district ia which is totated Only $3 for all this? 
the principal place of business of the taxpayer on 
or before the last day of the month following that 
for which the return is made. Of course the statute 





You'll be surprised, too, when you see how 


provides penalties for failure to file returns and to naga re hia ne Tatil orga 

pay the tax when due. joy at the Hotel Lexington for as little as 
It would therefore seem that the only safe way is $3 a day. 

for the taxpayer to make a return and pay the tax And here’s another fact that’ll make your 


if there is any reason to believe that it may be due expense account beam with gratitude—it 
and to take proper steps to protect itself by filing costs only $1 a day more for two persons at 
appropriate claims for refund. The taxpayer will the Lexington. A room which is $3 for one 
then be in a position to assert any rights that it ” y , 
may have if after mature consideration and study for instance, is only $4 for two persons. 
it is decided that the tax is improper. There is no 

provision of law authorizing any appeal to the Board 


of Tax Appeals or other similar body before an ex- H OTE: LL LE X<. I N GTON 


cise tax is paid. The law does authorize the Com- 






















missioner of Internal Revenue to refund or credit Se Gre Catenin, Sa ees ee 
excise taxes improperly collected. It also permits NEW YORK CITY 
the filing of claims for refund after the payment of CHARLES E. ROCHESTER, General Manager 


the tax. Such claim for refund should then be prose- 
cuted before the Office of the Commissioner of In- 
ternal Revenue, and in the event that he rejects the 
claim a suit may then be brought in the courts to 
recover the refund. Suit may be brought either in 
the Court of Claims or in certain instances in the 
appropriate United States District Court. The tax- 
payer should exercise great care in the preparation 
and prosecution of claims for refund and be sure that 
the grounds of such claims are fully and completely 
stated and presented. 


Rulings of the Bureau of Internal Revenue 


Deductions from Gross Income.—Where a taxpayer deal- 
ing for his own account sustains losses from the sale or 
exchange of stocks and bonds which are not capital assets 
under Section 101 of the Revenue Act of 1932, such losses 
are not allowable as a deduction against “other income.” 
—I. T. 2641, XI-38-5696 (p. 2). 

Depreciation of Intangible Property—The taxpayer, a 
smelting company, made a contract with a mining cor- 
poration in which it held the majority of the outstanding 
stock, the smelting company to buy and the mining com- 
pany to sell all of the—ores mined upon or coming from 
any or all the properties owned or leased by the mining 
company within a certain district. 
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Held, the contract in the instant case was valid and en- 
forceable on March 1, 1913, and the taxpayer is entitled to 
a determination of the March 1, 1913, value of the contract 
in order that the value determined upon may be amortized 
or exhausted over the remaining useful life of the con- 
tract.—G. C. M. 10845, XI-36-5657 (p. 4). 


Gain or Loss, Determination of.—Where an organiza- 
tion derived taxable gain from the sale of its property, the 
basis should not be reduced by the amount of depreciation 
sustained with respect to the property for the period dur- 
ing which the taxpayer occupied the status of an exempt 
organization.—G. C. M. 10857, X 1-37-5676 (p. 5). 


Individual Returns.—Where the status of a taxpayer for 
the first part of a year was that of a citizen of the United 
States, but for the balance of the year was that of a non- 
resident alien, only one return need be filed. 

In answer to the method employed in computing the 
income tax liability in the case of a taxpayer in whose be- 
half a return for the year 1929 was filed March 15, 1930, 
on Form 1040, as a citizen of the United States, but whose 
status as of December 31, 1929, was that of a nonresident 
alien, the opinion is given that the return filed March 15, 
1930, on Form 1040, covering the entire gross income for 
the year 1929, was valid for purposes of assessment and 
the statute of limitations. In computing the tax liability 
the taxable income should be segregated for the two pe- 
riods involved, January 1, 1929, to September 21, 1929, 
inclusive, and September 22, 1929 (the date French citizen- 
ship was granted), to December 31, 1929, inclusive, the 
normal tax purposes, and combined for surtax purposes, 
except that gross income for the period September 22, 
1929, to December 3i, 1929, during which the taxpayer was 
a nonresident alien, should include only gross income from 
sources within the United States—G. C. M. 10759, XI-35- 
5635 (p. 4). 

Losses.—Gambling losses incurred by a citizen of the 
United States in legalized foreign gambling casinos should 
be treated as allowable deductions from gross income if 
(a) the transactions producing those losses were entered 
into for profit and (b) the taxpayer submits sufficient evi- 
dence that the gambling transactions were entered into 
for profit to warrant the Bureau’s allowance of the losses. 
—G. C. M. 10873, XI-37-5675 (p. 2). 


Net Income—Computation of Net Income and Tax.—A, 
in his will, made specific bequests and directed that the 
residue of his estate be placed in trust, the income to be 
paid to his widow during her life, with remainder over to 
charitable institutions. In 1928, in order to pay taxes and 
the specific bequests, the executors sold securities of the 
estate, which sale resulted in a profit. 

Held, the profit from the sale of securities is allowable 
as a deduction under Section 162 (a) of the Revenue Act 
of 1928, as having been permanently set aside or to be used 
exclusively for charitable purposes. 

I. T. 1678 (C. B. II-1, 129) and Appeals and Review 
Recommendation 3293 (C. B. II-2, 165) were overruled 
by Treasury Decision 4122 (C. B. VII-1, 247)—G. C. M. 
10423, X 1-35-5636 (p. 5). 

Taxable Income.—Where a State or a political subdi- 
vision thereof conducts a hospital in such manner as to 
compete with the business of operating hospitals as carried 
on by private persons—that is, by taking all classes of 
patients regardless of their financial condition and requir- 
ing all patients able to do so to pay for the care and 
treatment received by them—the State or political subdi- 
vision will be regarded as performing a proprietary func- 
tion. Where, however, a State or political subdivision 
conducts a hospital for the benefit of the indigent sick and 
paupers, it will be regarded as performing an essential gov- 
ernmental function. The compensation received by off- 
cers and employees of a hospital conducted by a State ora 
political subdivision thereof in its proprietary capacity is 
subject to Federal income tax.—I. T. 2642, X 1-28-5697 (p. 3). 

Tax-Exempt Income.—The taxpayer was superintendent 
of the M County Hospital, which was established and is 
maintained under statutes which provide that the counties 
of the State through their board of supervisors shall have 
jurisdiction and powers to provide for the care and main- 
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tenance of the indigent sick or dependent poor of the 
county, and levy taxes for such purposes. Collections 
from patients from 1915 to 1931 were only 3.1 per cent of 
expenses, and the facilities of the hospital are not avail- 
able to those able to pay reasonable compensation. 

Held, the M County Hospital is an instrumentality of 
the State engaged in the exercise of an essential govern- 
mental function, and the taxpayer as an employee is ex- 
empt from taxation with respect to his salary.—G. C. M. 
10814, XI-38-5698 (p. 5). 


Traveling Expenses.—Railroad fare expended by a mem- 
ber of the faculty of a university in traveling from his place 
of regular employment, to his place of temporary employ- 
ment at a summer school, is a deductible business expense. 
Recommended that I. T. 1238, C. B. I-1, 122, be revoked.— 
G. C. M. 10915, X1I-37-5679 (p. 17). I. T. 1238, C. B. I-1, 
122, is revoked by I. T. 2640, XI-37, 5680 (p. 17). 


Sales Taxes 


Automobiles, etc.—Incandescent electric bulbs designed 
and adapted for use on automobiles are taxable—S. T. 


501, XI-38-5710 (p. 25). 


Candy.—The dipping of fruits, nuts, jellies, etc., in choco- 
late constitutes a manufacturing process and renders the 
product taxable as candy at 2 per cent.—S. T. 474, XI-35- 
5652 (p. 22). 


Checks.—An opinion is requested relative to the applica- 
bility of the tax imposed by Section 751 of the Revenue 
Act of 1932 to certain forms of trade acceptances and 
promissory notes. 

Both the promissory notes and the acceptances printed 
on the face of the drafts are made payable at a designated 
bank. An acceptance made payable at a designated bank 
must be treated, for the purpose of the Federal check tax, 
as a separate instrument from the draft upon the face of 
which it is printed. The printed acceptances as well as 
the promissory notes, when presented to the bank at ma- 
turity, are treated by the bank just as checks would be 
and are debited to the account of the acceptor or maker. 

Both the promissory notes and the acceptances are in 
legal effect written orders for the payment of money. 
Being directed to a bank, they are orders drawn upon a 
bank within the meaning of the Act. Accordingly, they 
are held to be instruments subject to the Federal check 
tax as imposed by Section 751 of the Revenue Act of 1932. 
—S. T. 476, X 1-35-5654 (p. 25). 


Electrical Energy.—An opinion is requested relative to 
the taxability under the Revenue Act of 1932 of electrical 
energy consumed by: motion picture theaters. 

Section 616 of the Revenue Act of 1932 imposes a tax of 
3 per cent of the amount paid for electrical energy for 
domestic or commercial consumption to be paid by the 
person paying for such electrical energy and to be col- 
lected by the vendor. Electrical energy for industrial 
consumption does not come within the provision of the 
Act and amounts paid therefor are not subject to the tax. 

It is held that electrical energy consumed by a motion 
picture theater in the projection of motion pictures; in 
the lighting of signs and display boards, and also in the 
lighting of the building, etc., is furnished for commercial 
consumption. All amounts paid for electrical energy so 
furnished are therefore subject to the tax.—S. T. 466, XI- 
35-5643 (p. 24). 

Tax on electrical energy furnished by privately or mu- 
nicipally owned plants can not be absorbed but must be 
collected in every case as a separate item on bill rendered 
to consumer.—S. T. 492, XI-37-5689 (p. 28). 

Electrical energy furnished to railroad docks for use in 
loading and unloading ships held not subject to tax.—S. T. 
482, XI-36-5667 (p. 26). 


Furs.—Dyed and processed lambskin or sheepskin are 
considered fur and articles made therefrom or of which 
such lambskin or sheepskin is the component material of 
chief value are held to be taxable under Section 604 of the 
Revenue Act of 1932.—S. T. 470, X1-35-5646 (p. 21). 


Jewelry.—Fountain pens fitted or ornamented with pre- 
cious metals or imitations thereof are considered taxable. 
—S. T. 472, X1-35-5650 (p. 21). 
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The tax imposed by Section 605 of the Revenue Act of 
1932 on “articles made of, or ornamented, mounted or fit- 
ted with precious metals or imitations thereof or ivory 

* * does not apply to removable dental bridges con- 
ities gold; gold crowns and crowns containing gold; 
partial upper palatal bars, containing precious met- 
als; partial lower lingual bars, containing precious met- 
als; fixed dental bridgework, containing precious metal; 
or orthodontic appliances, containing precious metals.— 
S. T. 489, XI-37-5686 (p. 27). 

Articles such as crucifixes, rosaries, and medals designed, 
inscribed, engraved, or stamped so as to indicate that they 
are primarily intended to be used for religious purposes are 
not subject to tax under Section 605 of the Revenue Act 
of 1932. 

However, plain gold crosses; crosses made of black onyx, 
ornamented with pearls or diamonds; crosses made of gold, 
ornamented with semiprecious stones and pearls; and dia- 
mond crosses are deemed to be articles of personal adorn- 
ment and taxable as jewelry under Section 605 of the 
Revenue Act of 1932.—S. T. 500, XI-38-5709 (p. 25). 


Malt Syrup.—Malt products sold to jobbers and resold 
by them to bakeries are taxable—S. T. 495, XI-38-5704 
(p. 20). 

Sale Price—Basis of Tax on Sales Generally.—Where a 
manufacturer bills goods at his regular price and in addi- 
tion ships certain of the same goods “free,” held that the 
transaction is not a gift of any portion of the goods but 
is merely a reduction in the regular price charged for the 
entire lot—S. T. 484, XI-36-5669 (p. 27). 


Soft Drinks.—An opinion is requested concerning the 
interpretation of Section 615 (a) 6 of the Revenue Act of 
1932 imposing a tax upon finished or fountain sirups. 

It is contended that a finished or fountain sirup is “a 
sirup which is possible of dilution with simple sirup in a 
ratio of 3 or 4 parts of simple sirup to 1 part of fountain 
sirup.” It is also urged that a retail dealer should not be 
considered as being a manufacturer within the meaning 
of the law because of the addition of simple sirup to the 
finished or fountain sirup. Careful consideration has been 
given to all aspects of the problem, and the interpretation 
contended for, while it would materially simplify the task 
of collecting the tax, can not be acceded to by the Bureau. 

The question turns upon the definition of “finished or 
fountain sirups” as used in Section 615 (a) 6 of the Rev- 
enue Act of 1932. By this section the tax is imposed upon 
all finished or fountain sirups of the kinds used in mixing 
or compounding drinks commonly known as soft drinks. 
In Article 37 of Regulations 44 the term “finished or foun- 
tain sirup” has been defined to include the kind of sirup 
used in compounding the drink at the soda fountain. This 
sirup is ready to serve, requiring no further dilution with 
simple sirup, and is ordinarily used in the ratio of 1 part 
sirup to approximately 5 or 6 parts of water in order to 
make a finished drink. This ruling is consistent with the 
position taken by the Bureau under the Revenue Act of 1921. 

It is held that if any person conducting a soda fountain, 
ice cream parlor, or other similar place of business pro- 
duces a sirup, either by using a concentrate, essence, or 
extract, or by diluting a concentrated sirup with simple 
sirup, he becomes a manufacturer or producer of a finished 
or fountain sirup and is subject to a tax of 6 cents per 
gallon on each gallon so manufactured and used in the 
preparation of the soft drink. S. T. 471, XI-35-5644 (p. 22). 

“Dry ice,” while chemically the same as gaseous or liquid 
carbon dioxide, is not “carbonic acid gas” within the mean- 
ing of Section 615 (a) 7, and is not taxable.—S. T. 475, 
X1-35-5653 (p. 23). 

Chocolate sirup sold to dairies or milk dealers for use 
in chocolate milk is taxable.—S. T. 491, X1-37-5688 (p. 28). 
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Pure orange juice, lime juice, lemon juice, and grape- 
fruit juice is held subject to tax as still drinks —S. T. 482, 
X 1-36-5667 (p. 26). 


Safe Deposit Boxes.—The amount paid for the use of 
a safe deposit box after June 21, 1932, is subject to tax 
where both payment and use are after that date. Where 
a renewal of the safe deposit box fee was due during the 
month of May, 1932, but was not paid until August, 1932, 
the portion of the rental paid which covered the use of 
the box on and after June 21, 1932, is subject to a tax of 
10 per cent of that amount.—S. T. 504, XI-38-5712 (p. 26). 


Sporting Goods.—Check pads and hand protectors used 
in hunting are not taxable under Section 609, Revenue Act 
of 1932.—S. T. 502, X1-38-5711 (p. 26). 

Tires and Inner Tubes.—Rentals received from the lease 
of tires and inner tubes are taxable on delivery of articles. 


—S. T. 496, X1-38-5705 (p. 20). 


Toilet Preparations, etc.—Articles produced by druggists 
pursuant to bona fide prescriptions of physicians and den- 
tists are not considered taxable as toilet articles except 
where a prescription specifies that it is for toilet purposes. 
—S. T. 478, X1-36-5663 (p. 23). 

Where three plants are operated under one ownership, 
no tax is due on transfers of goods from one plant to an- 
other, but should be computed on first sales to outside 
interests.—S. T. 487, X 1-37-5684 (p. 25). 

Advice is requested as to whether the tax imposed by 
Section 603 [tax on toilet preparations, etc.] of the Reve- 
nue Act of 1932 applies to a manufacturer’s sale of per- 
manent wave solutions and pads used as accessories to 
permanent wave machines and treatment. 

It is stated that the permanent wave solutions are applied 
to pads which in turn are applied to the hair and heated by 
wave machines, thereby imparting so-called “permanent 
waves” to the hair. 

The permanent wave pads used as accessories to perma- 
nent wave machines and the accompanying permanent 
wave solution are not taxable under Section 603 of the 
Revenue Act of 1932. However, substances or prepara- 
tions applied directly to the hair in producing “finger 
waves” or “wave sets” are taxable under the law when sold 
by the manufacturer, producer, or importer.—S. T. 488, 
XI-37-5685 (p. 26). 

Styptic pencils are held not toilet articles and are not 
subject to the tax under Section 603, Revenue Act of 1932. 
—S. T. 497, X1-38-5706 (p. 21). 


National Tax Association Conference 
(Continued from page 380) 


The following resolution, adopted by the 1921 
session of the National Tax Conference was ap- 
proved and reaffirmed: 


That in the opinion of this conference Section 5219 of 
the United States Revised Statutes should be so amended 
as to permit the states to tax national banks or the shares 
thereof or the income therefrom, according to such sys- 
tems as they may consider desirable, provided that such 
taxation shall not be at a greater rate nor impose a heavier 
burden than is assessed or imposed upon capital invested 
in general banking business and the income derived there- 
from. 


The association voted that the wording of the 
amended statute should be left to congressional com- 
mittees, but the chairman of the association was in- 
structed to forward to Congress with the resolution 
the following draft of a bill, with the statement that 
it would meet with the approval of the association: 


“To amend Section 5219 of the Revised Statutes, as 
amended. 

“Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
that Section 5219 of the Revised Statutes of the United 
States be, and the same is hereby amended so as to read 
as follows: 
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“Section 5219. The Legislature of each state may de- 
termine and direct the manner and place of taxing national 
banking associations located within its limits, provided such 
taxation shall not be at a greater rate than is imposed 


sone the shares, business income and/or property of state 
anks. 


“In case of a tax on shares, the shares of any national 
banking association owned by nonresidents of any state, 
shall be taxed by the taxing district or by the state where 
the association is located and not elsewhere; and such 
association shall make return of such shares and pay the 
tax thereon as agent of such nonresident shareholders.” 


A similar bill (S.4291) introduced by Senator 
Norbeck of South Dakota, chairman of the Senate 
Banking and Currency Committee, is pending in 
Congress. This measure is opposed by banking in- 
terests, presumably on account of fear that banks 
will be placed in a separate tax classification and 
will be subjected to excessively high taxation. 

The conference also adopted resolutions approv- 
ing uniform apportionment to prevent double taxa- 
tion by different states, and the exchange of 
information between states on the wholesaling of 
motor vehicle fuels. 


A study of public expenditures in their relation 
to taxation by a committee which will report at the 
next convention was approved. 

Officers elected were Franklin S. Edmonds, Phila- 
delphia, president; Alfred E. Holcomb, New York, 
vice president ; members of the executive committee: 
W. P. Richards, Washington, D. C.; John S. Ed- 
wards, Columbus; Earle L. Fisher, Eugene, Ore.; 
honorary members, J. T. White, Toronto, Ont., and 
E. W. Watts, Winnipeg, Manitoba. 


The place of the 1933 convention was not selected. 


Special features of the program were as follows: 


MONDAY, September 12, 8 P. M.—Address, Governor George White 
of Ohio. Address, Henry W. Worley, Mayor of Columbus. Review of 
State Tax Legislation 1931-1932, Harold M. Groves, Member, Wisconsin 
Tax Commission. : 

TUESDAY, September 13, 9:30 A. M.—The Tax Situation in Ohio: 
“A Quarter Century of Tax History,” John S. Edwards, Member, Ohio 
Tax Commission. “The Taxation of Personal Property Under the New 
Ohio Constitutional Amendment,” Robert A. Taft, Member, Ohio Senate. 
Property Taxes: “Collection and Distribution of Property Taxes,” 
George B. Chandler, Executive Secretary, Ohio Chamber of Commerce. 
“Effective Method of Collection of Property Taxes in Hamilton County,” 
Edgar Friedlander, County Treasurer. 

TUESDAY, September 13, 2:30 P. M.—The Tax Situation in Ohio 
(Continued) : “Problems of Administration Under the Personal Property 
Tax Law,” Carlton S. Dargusch, Chief Counsel, Classified Tax Division, 
Ohio Tax Commission. ‘Legal Questions and Court Decisions,” Eliza- 
beth B. Bell, Attorney, Division of County’ Affairs, Ohio Tax Commis- 
sion. “Balancing the State Budget,’”’ Howard L. Bevis, State Director 
of Finance. ‘The Public School System and Taxation,” George W. 
Rightmire, President, Ohio State University. 

TUESDAY, September 13, 8 P. M.—‘*‘Progress in Untangling the Tax 
Difficulties in Illinois and Cook County,’ Royal B. Cushing, Member, 
Illinois Bar. ‘Control of Expenditures—State Expenditure Control,” 
Mark Graves, Director of the Budget, State of New York. ‘Recent 
Accomplishments in Expenditure Control,” Fred H. Clausen, President, 
Van Brunt Manufacturing Co., Horicon, Wisconsin; Member, Commit- 
tee on State and Local Taxation and Expenditures, U. S. Chamber of 
Commerce. 

WEDNESDAY, September 14, 9:30 A. M.—‘‘Report of Committee 
of the National Tax Association on Uniformity and Reciprocity in State 
Tax Legislation,” Franklin S. Edmonds, Chairman, and Henry F. Long 
and Charles W. Gerstenberg, Members. Discussion led by Seth T. Cole 
and Thomas S. Adams. “Allocation in the Taxation of Interstate and 
International Business,” Mitchell B. Carroll, Financial Expert Fiscal 
Committee of the League of Nations, and William S. Elliott, General 
Counsel, International Harvester Company. 

WEDNESDAY, September 14, 2:30 P. M.—‘‘Coordination of Federal 
and State Tax Systems,” Robert Murray Haig, President, National Tax 
Association. “Taxation of Property and Business as Affected by the 
Commerce Clause,” C. W. King, Attorney, Oklahoma Tax Commission, 
and Roswell Magill, Columbia University Law School 


THURSDAY, September 15, 9:30 A. M.—“The Proposed Revision of 
the Report on a Model System of State and Local Taxation,” Charles 
J. Bullock, Chairman of committee to consider such revision. “Report 
of Committee of National Tax Association on Delinquent Taxes,” Fred 
R. Fairchild, Yale University, Chairman. 
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The Capital Gains Loophole 
(Continued from page 375) 


arbitrary two year standard such as we have here 
for establishing capital gains. 


If we were to adopt my first suggestion, which 
would prevent corporate accumulations from being 
converted into capital gains, then we might with 
impunity accede to the suggestion that capital gains 
be made tax free. Unquestionably this last sug- 
gestion would simplify the law more than the first 
suggestion would complicate it. Therefore, if the 
Treasury Department and the income tax attorneys 
are really interested in simplifying the law they may 
do so by accepting these two suggestions at the same 
time. 

What would be the effect of this change on our 
immediate condition? First of all, the mere knowl- 
edge of one of the causes of our sickness and the 
elimination thereof would do much to give us con- 
fidence. Nothing could be worse for our morale 
than the present statements of prominent econo- 
mists that no one knows what made us sick or how 
we could have saved ourselves. There is little doubt 
but that we will recover even if we do not know 
what made us sick, but this recovery could not help 
but come more quickly if we knew just one pitfall 
to avoid in the future. 


There are other causes to be sure. There are 
even other faults in the income tax law which have 
contributed, but these other faults are not so sim- 
ple to correct, nor so disastrous in their effect. The 
war and reparations and invention have all contrib- 
uted. We may say we have a multiplicity of eco- 
nomic ills just as we have a multiplicity of physical 
diseases. We do not fail to treat diphtheria and 
malaria, simply because we do not know the specific 
cure for arthritis. Why then should we fail to cure 
this one disastrous phase of our income tax law sim- 
ply because we do not have a cure for war? 


Here is one concrete and tangible economic ill of 
major importance for which we can unquestionably 
prescribe a cure. If our lawmakers do not correct 
it, there is only one possible explanation—they are 
protecting those whom it benefits and they are doing 
so at the expense of the nation at large. 


This, I must say in closing. I do not regard the 
members of Congress as being responsible for this 
situation. The whole subject of the income tax and 
its effect on business is so complicated and so new 
that the congressmen have had to rely on the advice 
of the Treasury Department and of the income tax 
experts in designing the law. However, if the con- 
gressmen fail to correct the situation in the light 
of this explanation, then they, too, must accept the 
responsibility in the future. 
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| Amendments of Regulations | 


Jewelry.—Article 28 of Regulations 46 has been amended 
to read as follows: 


_ “Art. 28. Scope of tax—Under Section 605 there is 
imposed a tax on sales by the manufacturer of certain 
articles classified as follows: 


“(1) All articles commonly or commercially known 
as jewelry, whether real or imitation; 

“(2) Pearls, precious and semiprecious stones and 
imitations thereof; 

“(3) All other articles made of, ornamented, mounted, 
or fitted with precious metals or imitations thereof, or 
ivory; and 

“(4) Articles specifically mentioned in the Act, such 
as watches, clocks, parts for watches or clocks sold for 
more than 9 cents each; opera glasses; lorgnettes; ma- 
rine glasses; field glasses; and binoculars. 

“The tax does not apply to any of the foregoing sold 
for less than $3, except parts for watches or clocks. 

“Effective October 1, 1932, none of the articles sub- 
ject to tax under Section 605 may be sold tax-free for 
further manufacture in accordance with the provisions 
of Section 620 unless the purchaser has registered as a 
manufacturer or producer and has been issued a regis- 
tration certificate (Form No. 632) by a collector of in- 
ternal revenue. Each person qualifying as a manufac- 
turer or producer of articles taxable under section 605 
(whether selling at wholesale or retail) will be granted 
a registration certificate bearing an identifying number, 
upon application to the collector of internal revenue 
for the district in which is located the principal place of 
business of such manufacturer or producer (or if he has 
no principal place of business in the United States, to 
the collector at Baltimore, Md.). Registration numbers 
shall be in separate series, beginning with the number 
1, for each district. Any exemption certificate furnished 
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pursuant to article 7 of these regulations must show the 
registration number of the purchaser. 

“The Commissioner is authorized to cancel the reg- 
istration certificate and ‘to deny the right to purchase 
articles tax-free for further manufacture in any case 
where he is satisfied that the registrant is not a bona 
fide manufacturer or producer or that tax-free purchases 
are being made for the purposes of resale in the form 
in which purchased. 

“Among the articles or parts of articles coming with- 
in the scope of Section 605 which may be purchased 
tax-free for further manufacture by a manufacturer or 
producer who complies with the registration provisions, 
are (1) all mountings made of or ornamented, mounted 
or fitted with precious metals or imitations thereof, or 
ivory; (2) pearls, precious and semiprecious stones and 
imitations thereof, whether uncut or cut and ready for 
use but not mounted; (3) watch cases, watch move- 
ments or mechanisms, parts for watches and clocks, 
etc., and (4) other similar incomplete or unfinished ar- 
ticles subject to tax under Section 605. Parts for watches 
or clocks selling for more than 9 cents each may not be 
purchased tax-free under an exemption certificate when 
such parts are to be used in the manufacture of a watch 
or clock selling for less than $3.”—T. D. 4351, XI-36- 
5664 (p. 24). 


Soft Drinks.—The first paragraph of Article 23 of Regu- 
lations 44, approved June 18, 1932, as amended by Treas- 
ury Decision 4343, approved July 27, 1932, has been further 


amended to read as follows: 


“Every manufacturer of cereal beverages; of unfer- 
mented grape juice; of unfermented fruit juices or imi- 
tations thereof; of still drinks; of natural or artificial 
mineral waters or table waters, or imitations thereof; of 
finished or fountain sirups; of carbonic acid gas who 
sells such gas to a manufacturer of carbonated bever- 
ages, or to a person conducting a soda fountain, ice 
cream parlor, or other similar place of business; of 
carbonic acid gas who uses such gas in the production of 
carbonated beverages; of carbonated beverages made 
with concentrates, essences, or extracts; of carbonated 
beverages made by use of finished or fountain sirups 
manufactured by such ‘manufacturer; every dealer in 
carbonic acid gas who sells such gas to any of the manu- 
facturers named above; and every person conducting a 
soda fountain, ice cream parlor, or other similar place 
of business who manufactures any sirups of the kind 
mentioned in article 37, shall, on or before October 1, 
1932, or within 10 days after commencing business, and 
thereafter on or before July 1 of each year, make ap- 
plication for registry to the collector in whose district 
his place of business is located.”—T. D. 4352, XI-36- 
5673 (p. 25). 


Organized Tax Research in the United States 
and Canada 


(Continued from page 372) 


Chicago, University of, Department of Economics and 
Social Science Research Committee, Chicago, Illinois. 

Colorado, University of, Bureau of Business and Govern- 
ment Research, Boulder, Colorado. 

Columbia University, Council for Research in the Social 
Sciences, New York City. 

Denver, University of, Bureau of Business and Social 
Research, Denver, Colorado. 

Florida, University of, College of Commerce and Jour- 
nalism, Gainesville, Florida. 

Georgia, University of, Bureau of Business Research, 
Athens, Georgia. 

Illinois, University of, Bureau of Business Research, 205 
Commerce Building, Urbana, IIfinois. 

Indiana University, Bureau of Business Research, Bloom- 
ington, Indiana. 

Iowa, State University of, Bureau of Business Research, 
Iowa City, Iowa. 

Kansas, University of, Bureau of Business Research, 
Lawrence, Kansas. 

Kentucky, University of, Bureau of Business Research, 

Lexington, Kentucky. 
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Miami University, School of Business Administration, 
Oxford, Ohio. 


Michigan, University of, Bureau of Business Research, 
Ann Arbor, Michigan. 


North Carolina, University of, Institute for Research in 
Social Science, Chapel Hill, North Carolina. 


Northwestern University, The Institute for Economic 
Research (successor to The Institute for Research in 
Land Economics and Public Utilities), Chicago, 
Illinois. 


Ohio State University, Bureau of Business Research, 
Columbus, Ohio. 

Oregon, University of, Economics and Public Finance, 
Eugene, Oregon. 

Pittsburgh, University of, Bureau of Business Research, 
Pittsburgh, Pennsylvania. 

Rutgers University, Bureau of Economic and Business 
Research, New Brunswick, New Jersey. 

Virginia, University of, Institute for Research in the 
Social Sciences, Charlottesville, Virginia. 

Washington, University of, College of Business Ad- 
ministration, Seattle, Washington. 

Wisconsin, University of, Wisconsin Bureau of Eco- 
nomic Research, Madison, Wisconsin. 


Miscellaneous 


Citizens’ Committee on Taxation, Robert C. Bell, Chair- 
man, Detroit Lakes, Minnesota. 

Citizens’ Research Institute of Canada, Canadian Tax 
Conference, 137 Wellington St., W., Toronto, Canada. 

Commission of Publicity and Efficiency, 320 Safety 
Building, Toledo, Ohio. 

Commission on Governmental Efficiency and Economy, 
Inc., 718 Continental Building, Baltimore, Maryland. 
Minnesota Tax Survey, School of Business Administra- 
tion, University of Minnesota, Minneapolis, Minne- 

sota. 

National Tax Association, W. G. Query, Secretary and 
Treasurer, Columbia, South Carolina. 

The Ohio Institute, 150 E. Broad Street, Columbus, Ohio. 

— Research Bureau, 150 Nassau Street, New York 

ity. : 

Tax Research Foundation, James W. Martin, President, 
University of Kentucky, Lexington, Ky. Mayne S. 
Howard, Director of Research, 226 State Street, Al- 
bany, New York. : 


Agencies Interested Mainly in Local Tax Problems 
Chambers of Commerce 


Akron Chamber of Commerce, Municipal Research Bu- 
reau, 228 Ohio Building, Akron, Ohio. 

Allentown Chamber of Commerce, Committee on Local 
Taxation, A. N. B. Building, Allentown, Pennsylvania, 

Butler Board of Commerce, Butler, Pennsylvania. 

Cleveland Chamber of Commerce, Committee on Public 
Finance and Taxation, 1500 Terminal Tower, Cleve- 
land, Ohio. 

Connecticut Chamber of Commerce, Municipal Finance 
Committee, 33 Sycamore Road, West Hartford, Con- 
necticut. 

Duluth Chamber of Commerce, Legislation and Taxation 
Committee, Duluth Hotel, Duluth, Minnesota. 

Easton Board of Trade, Taxation Committee, Field 
Building, Easton, Pennsylvania. 

Fort Wayne Chamber of Commerce, Taxation Commit- 
tee, Old First National Bank and Trust Company 
Building, Fort Wayne, Indiana. 

Leavenworth Chamber of Commerce, Tax Committee, 
516 Delaware, Leavenworth, Kansas. 

New Albany Chamber of Commerce, Taxation Depart- 
ment, Fifth Floor, Elsby Building, New Albany, In- 


iana. 

Philadelphia Chamber of Commerce, Committee on 
Taxation and Public Expenditures, 1418 Packard 
Building, Philadelphia, Pennsylvania. 

Pittsburgh Chamber of Commerce, Government Affairs, 
Chamber of Commerce Building, Pittsburgh, Pennsyl- 
vania. 

Seattle Chamber of Commerce, Taxation Committee, 
Hoge Building, Seattle, Washington. 

Syracuse Chamber of Commerce, Syracuse, New York. 
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Trenton Chamber of Commerce, Committee on Taxation, 
Trenton, New Jersey. 

Utica Chamber of Commerce, Committee on City and 
County Taxation and Finance, International Heater 
Company, 101 Park Avenue, Utica, New York. 

Wilmington Chamber of Commerce, Committee on 
Municipal Finances, 13000 DuPont Building, Wilming- 
ton, Delaware. 

Winfield Chamber of Commerce, Taxation Committee, 
Winfield, Kansas. 

Youngstown Chamber of Commerce, Special Tax Com- 
mittee of the Youngstown Chamber of Commerce, 802 
Union National Bank Building, Youngstown, Ohio. 


Municipal Leagues 


Alberta Municipalities, Union of, Legislative Committee, 
210 Crescent Road, Calgary, Alberta, Canada. 

Florida League of Municipalities, Committee on Finance 
and Taxation, J. Mark Wilcox, Chairman, West Palm 
Beach, Florida. 

Kansas Municipalities, League of, Lawrence, Kansas. 
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Stark County Tax League, Inc., 307 New Vicary Build- 
ing, Canton, Ohio. 

Suffolk County Taxpayers’ Association, 
Island Heights, New York. 

Taxpayers’ Association, 642 McKnight Building, Minne- 
apolis, Minnesota. 

Taxpayers’ League of St. Louis County, Inc., 917 Torrey 
Building, Duluth, Minnesota. 

Teaneck Taxpayers’ League, Teaneck, New Jersey. 

Woonsocket Taxpayers’ Association, Inc., Stadium Build- 
ing, Woonsocket, Rhode Island. 


Inc., Shelter 


Miscellaneous 


Finance Committee of the Town of Harrison, Box 191, 
Harrison, New York. 

Los Angeles Realty Board, Taxation Committee, 1137 
South Grand Avenue, Los Angeles, California. 

Municipal League of Seattle, Taxation Committee, 702 
Haight Building, Seattle, Washington. 

Tax Supervising and Conservation Commission, 504 









































































































: rs oe Court House, Portland, Oregon. 
Michigan Municipal League, Ann Arbor, Michigan. . 


Pennsylvania State Association of Boroughs, Hanover, 
Pennsylvania. 

Wisconsin Municipalities, League of, 114 North Carroll 
Street, Madison, Wisconsin. 

Taxpayers’ Associations 

Cabell County Taxpayers’ Association, Box 706, Hunting- 
ton, West Virginia. 

Erie County Taxpayers’ Association, 
Building, Erie, Pennsylvania. 

Multnomah County Tax Economy League, 1011 Corbett 
Building, Portland, Oregon. 

New Bedford Taxpayers’ Association, 
Street, New Bedford, Massachusetts. 
Oakland Business District Association, 804 Easton Build- 

ing, Oakland, California. 


State Franchise Taxes 
(Continued from page 367) 


must have every kind of a tax embraced within the 
model system. If, for instance, the model system 
should include an income tax and a given state did 
not desire that kind of a tax, but preferred in its 
place higher rates on other kinds of taxes, it could 
decide to exclude the income tax. What we need is 
a comprehensive statement of all our tax problems. 
I will attempt to state a few of them. They are as 
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2. The determination of the difference between 
the present system and the correct system of taxation. 


3. The determination of proper administration 
methods. 


4. The reconsideration of the assignment of func- 
tions between the various orders of government. 

5. The determination of various standard dates, 
standard years, etc. 


6. The determination of the problem of securing 
the best possible administration of various taxes 
in each state. 


Underlying Principles of Tax Laws 


A study of the tax laws of the American states 
reveals the fact that there are three fundamental 
principles which have been more or less clearly recog- 
nized by our law makers and have largely deter- 
mined the basis of the enactments now standing 
on the statute books. 


The first is the principle that every person having 
taxable ability should pay some sort of a direct per- 
sonal tax to the government under which he is 
domiciled and from which he receives the personal 
benefits that government confers. This is most 
clearly exemplified by the laws providing for the 
taxation of securities and credits which represent 
in large part interests in tangible property and busi- 
ness located in other jurisdictions. In spite of the 
fact that such laws may lead to unjust double taxa- 
tion, most of the states have insisted upon taxing 
evidences of ownership, upon the theory that the 
owners are within their jurisdiction and receive from 
them certain personal benefits which justify the im- 
position of a tax. Some states will have to change 
their present taxes to meet Farmers Loan and Trust 
Co. v. Minnesota, 280 U. S. 204. State income tax 
laws usually proceed upon a similar principle; and 
the same may be said of the poll tax, which is still 
found in many of the commonwealths. 


The second principle is that tangible property, by 
whomsover owned, should be taxed by the jurisdic- 
tion in which it is located, because it there receives 
protection and other governmental benefits and 
services. That the owner is frequently a non- 
resident is not considered a material fact, because 
the property must be protected where it is located, 
and, if employed in trade, comes in competition with 
similar property of residents. This principle, fur- 
thermore, has received the sanction of the Supreme 
Court of the United States in cases which have de- 
veloped the rule that tangible property is taxable in 
the jurisdiction within which it is located, and not 
elsewhere. 


The third principle, somewhat less clearly and 
generally exemplified by our tax laws, but discern- 
ible none the less, is that business carried on for 
profit in any locality should be taxed for the benefits 
it receives. If the owners of the business are resi- 
dents of the state, this principle need not be appealed 
to, since the ordinary methods of taxation may be 
considered to provide for such a case. If a consid- 
erable amount of real estate and other tangible prop- 
erty is employed in a business conducted for the 
account of non-residents, again no appeal may be 
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made to this principle, since here too the ordinary 
methods of taxation may be considered adequate. 
But if the owners are non-residents, and the business, 
though very profitable, employs little or no prop- 
erty subject to taxation in_the locality, the state, to 
an increasing degree, demands that some method 
shall be devised for reaching such business enter- 
prises. This tendency is exemplified in the taxa- 
tion of corporate franchises in California and some 
other states, in the taxes imposed on incomes in 
Wisconsin and some other commonwealths, and in 
such laws as that enacted by Louisiana taxing non- 
residents upon credits arising from business done 
within that state. It finds, further, an even more 
general expression in the numerous business taxes, 
usually in the form of licenses, which are found in 
many states, particularly in the South. 


Whatever one may think of any or all of these 
principles, the fact remains that they undoubtedly 
represent hard facts which any new system of taxa- 
tion must take into account. That they are not in 
many cases logically and consistently applied, admits 
of no doubt; that they sometimes lead to confusion, 
and involve unjust double taxation and disregard of 
interstate comity, cannot be questioned. 


Suggestions 


In the consideration of the problem of'a uniform 
“state franchise tax,” such tax must embrace a sys- 
tem that provides that: 


1. All persons shall be taxed fairly and fully at 
their place of domicile for the personal benefits they 
derive from government ; 


2. All tangible property which any state may de- 
sire to tax shall be taxed fully at its situs for the 
governmental services it there receives; 


3. The intangibles of corporations should not be 
assessed as property because such taxation cannot 
be carried out without a large amount of unjust 
double taxation; 


4. The states should be permitted to tax intan- 
gibles—whether expressed in a franchise tax, a 
license tax, a business tax or whatever other clas- 
sification they care to make, in‘a manner that estab- 
lishes equity between the companies organized 
within their state and the companies coming into 
the state to do business in competition with the 
domestic corporations. 





New Tax Publications 


State and Local Taxation, by E. C. Buehler, published by 
The W. H. Wilson Company, 958 University Avenue, New 
York. pp. 354. Price 90 cents. 

This is an interesting compilation of material, primarily 
for debate purposes, on the question of the proportion of 
state and local revenue which should be derived from sources 
other than tangible property. 


Following an outline of affirmative and negative argu-. 


ments on the specific proposition for debate that at least 
one-half of all revenue for state and local purposes should 
be derived from sources other than tangible property, there 
is presented a comprehensive bibliography which is of value 
for other than debate purposes. The remainder and major 
part of the book consists of articles and summaries of 
articles relating to the taxation of property which have 
appeared in various periodicals during recent years. 
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The articles selected for reprint or summarization follow: 

Adams, Thomas S. “Tax Burden on Real Estate,” Review 
of Reviews, 85:33-4. April, 1932. 

Beckett, Joe Rand. “Redistributing the Tax Burden to 
Relieve Real Estate,” National Real Estate Journal, 31:29. 
November 24, 1930. 

Blakey, Roy G. “State Income Taxation,” publication 
No. 31 by League of Minnesota Municipalities. 

Buehler, Alfred G. “The General Sales Tax in the Fiscal 
System,” Harvard Business Review, 9:348-59. April, 1931. 

Bullock, Charles J. “Increase of Taxes on Real Estate in 
American Cities,” Harvard Business Review, 6:129-42. 
January, 1928. 

Coombs, Whitney. “State Consumption Taxes on Non- 
Essentials,” National Tax Association Bulletin, 14:138-41. 
February, 1929. 

Coombs, Whitney. “The State Income Tax and Real Es- 
=~ National Income Tax Magazine, 6:454-58. December, 
1928. 

Derrick, S. M. “Consumption Excise Taxes for State Pur- 
— North Carolina Y ear Book, Vol. VIII, December 16, 
1928. 

Edmonds, Richard Woods. “A New Source of State Reve- 
nue,” Current History, 33:244-6. November, 1930. 

Ely, Richard T. “Taxation in Hard Times,” Review of Re- 
views, 84:67-8. August, 1931. 

Englund, Eric. “Why Farmers Ask Tax Relief,” American 
Bankers Association Journal, 23:177-8. September, 1930. 

Jensen, Jens P. and Howe, Harold. “Tax Studies in Thir- 
teen Lessons,” publication of Kansas City Chamber of 
Commerce. 

Kendrick, M. Slade. “Comparison Between Urban and 
Rural Taxation on Real Estate Values,” Annals of the 
American Academy of Political and Social Science, 
148 :225-32. March, 1930. 

Seligman, Edwin R. A. “Toward a New Tax Program,” 
Nation, 134:484-6. April 27, 1932. 

Smith, Charles W. “Some Economic and Historical As- 
pects of Taxation,” Journal of Accountancy, 47 :119-25. 
February, 1929. 

Stewart, Robert. “The Farmer’s Tax Burden,” Review of 
Reviews, 76:69-71. July, 1927. 

Tower, Ralph B. “Some Developments in the Field of 

Luxury Taxation,” The Tax Magazine, 9:358-59, October, 

1931. 


Traylor, Melvin A. “The Growing Burden of Taxation,” 
Bankers Magazine, 114:403-9. April, 1932. 


Weaver, F. P. “The General Property Tax as a Factor in 
the Unsatisfactory Agricultural Situation,” Annals of the 
American Academy of Political and Social Science, 142: 
312-17. March, 1929. 


Wilcox, Clair. “The Trend in State Revenues,” National 
Tax Association Bulletin, 14:45. November, 1928. 


Municipal Licenses in New Jersey, by Herman Crystal. 
Prepared and issued under the auspices of the Bureau 
of Municipal Information, New Jersey State League of 
Municipalities, 34 West State Street, Trenton, N. J. pp. 67. 

This work represents the results of a survey which was 
in progress for nearly a year, and is the most compre- 
hensive statistical study ever completed of the license struc- 
ture of New Jersey or of any other state. 


The purpose of the study is to serve as a compendium 
for reference and use when municipal licenses are under 
consideration for revision. To that end, the licenses have 
been analyzed according to three classifications: First, the 
subject licensed; second, the amount of the license rate; 
and, third, the population size of the communities levying 
the rates. 


The introductory commentary advises that in using this 
volume, the reader can study each license according to 
groups or scaled amounts of license rates and the population 
groups of the municipalities. At the beginning of each 
section for each license subject is presented the maximum 
and minimum rates and the most frequent rate prevailing 
in New Jersey for the license in question. These figures, 
it is further stated, brought together for all licenses in a 
table in the latter part of the introduction, constitute the 
best single index of licensing methods, which will repay 
the reader’s study. 
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